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(Judge Melick, May 6, 1986) 


Review was denied in the following cases during the month of June: 


Secretary of Labor, MSIIA v. D & D Coal Company, Docket No. PKNN 85-55. 
(Default Decision of Judge Merlin, April 29, 1986) 

Kcrr-McGee Chemical Corporation v. Secretary of Labor, MSHA, Docket No. 
CKNT 81-134-RM. (Interlocutory Review of Judge Morris’ May 21, 1986 Order) 






Z.B. HOUSER 


v. 


Docket No. WEST 83-101-D 


NORTHWESTERN RESOURCES COMPANY 


BEFORE: Backley, Doyle, Lastowka and Nelson, Commissioners 


DECISION 


BY THE COMMISSION: 

This proceeding involves a discrimination complaint brought by the 
Secretary of Labor on behalf of Zimmie B. Houser. The complaint alleges 
that Northwestern Resources Company ("Northwestern") violated section 
105(c) of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. 

§ 815(c)(1982), when it failed to recall Houser to work after he had 
been laid off due to a production shutdown of the mine. Northwestern 
contends that Houser was not recalled because of his unsatisfactory worl 
performance. Following a hearing on the merits, a Commission admini¬ 
strative law judge concluded that Northwestern did not violate section 
105(c) of the Mine Act, and the judge dismissed the discrimination 
complaint. 6 FMSHRC 1798 (July 1984) (AL.l). For the reasons stated 
below, we affirm this result. 

On October 1, 1981, Northwestern hired Mr. Houser to work as a 
crusher operator at its Grass Creek Mine, a surface coal mine located ai 
Grass Creek, Wyoming. The Grass Creek Mine was managed for Northwester! 
by Monte Steffans. Roger Sprague was employed as the working foreman. 

Effective January 1, 1982, Houser was transferred from Grass Creek 
to Northwestern's small load-out facility at Kirby, Wyoming, approximate 
60 miles from Grass Creek. (Only one employee worked at the Kirby 
facility.) Coal from the mine was trucked to the load-out facility 
where it was dumped, stockpiled, and loaded into railroad cars. The 
facility was located about 400 yards from Houser's home. At Kirby, 
Houser was responsible for keeping the dump area clean so that trucks 
could unload. Houser was responsible also for loading the coal into 
waiting railroad cars for shipment to Northwestern's customers. 




at Kirby. Sprague testified that several truckers complained that they 
had to wait for Houser to come to the load-out site in order to unload 
their coal. Sprague also testified that Houser overloaded the railroad 
cars and did not maintain satisfactorily the front-end loader that lie 
operated. When Houser returned to Grass Creek, he was assigned to the 
night shift. Approximately one month later, the night ahift was suspended 
and Houser was transferred to the day shift. With this transfer, the 
day shift consisted of Houser, four other niners, and the foreman, 

Sprague. 

During the spring of 1982, Houser made various complaints to Sprague; 
about the health and safety conditions at Crass Creek. Houser complained 
about the amount of dust in the pit, that the windows on the front-end 
loader that he operated were too small, and that coal dust was entering 
the cab through a broken windshield. Houser told Sprague that ho was 
afraid of contracting pneumoconiosis or some other disease because of 
the amount of dust that he was inhaling. He testified that on some days 
there was as much dust inside the cab as there was outside the cab. 

Houser also complained to Sprague about the safety of the steering 
mechanism on the front-end loader. Sprague agreed that the steering 
mechanism was defective and he had it repaired. 

In May 1982, as a result of dust samples taken during the course of 
a regular inspection, Northwestern was issued a citation alleging that 
respirable dust in Houser's designated occupation exceeded the applicable 
limits. 

Ruling June 1982, as a result of losing one of its major customers, 
Northwestern laid-off miners at Grass Creek and Kirby. On June 11, 

1982, Mine Manager Steffans announced that four miners, including Houser, 
uu off, in ranking the four miners who were laid off Steffans 

. third best. The four miners were given their 

tion notices signed by Steffans and Sprague, 
his job knowledge exceeded requiremcnts and 

his work, and Houser's personal relntion- 
ts. However, it also noted that Houser’s 
t. Finally, the notice stated that 
e. 

er he was laid off, Houser met Steffans 
onversation, Steffans indicated that the 
en. On July 19, 1982, the two miners 
han Houser were recalled to work at 
ly 1982, when Houser found out about 
fans and asked why he had not been 




because during the course of his employment: (1) he did not maintain 
his equipment properly; (2) he was frequently absent from the job site 
at Kirby; (3) he did not keep the Kirby facility clean; and (4) he did 
not obey Sprague's order*; concerning the manner in which he loaded coal. 

The Secretary of Labor filed a discrimination complaint with the 
Commission on Houser's behalf. After an evidentiary hearing, the judge 
found that Houser's complaints regarding the coal dust in the pit and 
the steering mechanism on the front-end loader were protected by the 
Mine Act. 6 FMSHRC at 1806. Tile judge further concluded that Houser 
was not recalled to work in part because of his protected activities. 

Id . at 1809, Turning to Northwestern's argument that it did not recall 
Houser because of his overall poor job performance, the judge stated 
that when an operator produces evidence that a failure to rehire is 
based upon a legitimate business purpose, the burden is upon the com¬ 
plainant to establish that he would have been rehired "but for" his 
protected activity. 6 FMSHRC at 1809-10, quoting text from Wavne 
Bo-lch d.b.n. W.B. Coal Co . v. FMSHRC , 704 F.2d 275, 284 (6th Cir. 1 983). 
The judge found that Houser did not establish that he would have been 
rehired "but for" his protected activity because Houser's job perfor¬ 
mance was, in fact, unsatisfactory. 6 FMSHRC at 1810. 

On review, Houser argues that the judge did not apply the proper 
legal test to determine whether he was the victim of unlawful discrimi¬ 
nation. He also argues that the judge's findings of fact and the judge's 
conclusions arc not supported by substantial evidence. 

Upon reviewing the analytical framework of the judge's decision, we 
conclude that it is deficient in some respects. Nevertheless, we have 
reviewed the record as a whole carefully, and conclude that, with certain 
clarifications, the judge's ultimate determination that Northwestern's 
failure to recall Houser did not violate the Mine Act is supported by 
substantial evidence and consistent with properly applied precedent. 

See Secretary of Labor on behalf of Sedginer et ni . v. Consolidation Coal Co 
8 FMSHRC 303, 306 (March 1986); Gravely v. Ranger Fuel Corp ., 6 FMSHRC 
799 (April 1984), aff'd sub, nom . Gravely v. Ranger Fuel Corp. b FMSHRC , 
765 F.2d .138 (4th Cir. 1985) . 

To establish a prima facie case of discrimination a complaining 
miner hears the burden of production and proof to show (1) that he 
engaged in protected activity, and (2) that the adverse action complained 
of waa motivated in any part by that activity. Secretary on behalf of Pasu 
v. Consolidation Coal Co ., 2 FMSHRC 2786, 2797-2800 (October 1980), 
rev'd on other grounds"~aub. nom. Consolidated Coal Co . v. Marshall , 663 
F.2d 1211 (3rd Cir^~1981); Secretary on behalf of Robinette v. United 
r-ioHu rr\ 3 FMCURf! SO 3 8 7- 8 CAnr l Q 11. The nnernt-nr mev 
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that it would have taken the adverse action in any event for the un¬ 
protected activity alone. The operator bears the burden of proof with 
regard to this affirmative defense, Haro v. Magma Copper Co ., 4 FMHRC 
1935, 1936-33 (November 1982), but the ultimate burden of persuasion 
does not shift from the complainant. Robinette , 3 FMSHRC at 818 n. 20 
See also Donovan v. Stafford Construction Co., 732 F.2d 954, 958-59 
(D.C. Cir. 1984) and Boich v. FMSHRC , 719 F.2d 194, 195-96 (6th Cir. 
1983)(both cases specifically approving the Commission's Pasula-Robine 
test). 


With respect to the first element of the prima facie case, the 
judge's finding that during the spring of 1982 Houser made several 
complaints to Sprague about the dust at Grass Creek, the condition of 
the windows and the windshield of the cab of the front-end loader, and 
the steering mechanism of the front-end loader are supported by substa 
evidence. We agree with the judge that these complaints constitute 
protected activity under the Mine Act. 6 FMSHRC at 1807. 

The judge's finding that the second element of the prima facie ca 
was established is also supported by substantial evidence. The record 
indicates that Houser was the most vocal of the miners concerning heal 
and safety matters. Also, MSHA's citation of Northwestern for excess! 
respirable dust came at about the same time as Houser's complaints to 
mine management about the dust. Further, there is testimony that afte 
failing to recall Houser, Sprague told one of the other miners that 
Houser was a "troublemaker." As the judge correctly noted, inferences 
of an operator's motivation may be drawn from such circumstantial evid 
6 FMSHRC at 1809. 

However, a crucial issue remains — the adequacy of Northwestern' 
affirmative defense. In reciting the test to be applied for determini 
whether a violation of section 105(c) of the Mine Act occurs when an 
operator is motivated in any part by the exercise of protected actlvit 
the judge stated the law incorrectly. The judge quoted and appeared t 
in part rely upon the Sixth Circuit's decision in Wayne Boich d.b.a. W 
Coal Co ., v. FMSHRC , 704 F.2d 275 (6th Cir. 1983) ,“in which the Court 
had declined to approve the Commission's test regarding the manner in 
which an operator may affirmatively defend against a prima facie case. 
The judge, however, apparently was unaware that on reconsideration, th 
Sixth Circuit reversed itself and approved the Commission's test. 
Boich , 719 F.2d at 195-96. Thus, the correct inquiry is whether North 
western would have refused to rehire Houser, in any event, for his 
unprotected activity alone. The judge's decision also provides his 
answer to th is question. In his conclusion of law number 3 the judge 
stated: "Northwestern proved by a preponderance of the evidence that 


lLUL ixcL□ ne naci gone to Ktrby on several occasions to check on 
Houser s attendance and that on some occasions he had to wait at least 
45 minutes during normal work hours for Houser to arrive. Further, 
Houser was insubordinate from time to time. Sprague testified that 
during January 1982 the front-end loader that Houser usually operated at 
Kirby was not working and that a smaller substitute loader had to be 
used. Although Houser did not question the safety of using the smaller 
loader, he nonetheless refused to load the stockpiled coal into the 
waiting railroad cars. because of his work refusal on that occasion, 
Houser was sent home and Sprague was forced to load the coal himself. 
Sprague testified that the next day he informed Steffans that Houser had 
refused to load the railroad cars and recommended that he be discharged. 
Sprague had received other complaints about Houser's work at Kirby. He 
testified that Houser frequently overloaded railroad cars and, as a 
result, the company was forced to expend funds to send two men 80 miles 
to the railroad yard to shovel excess coal out of the cars. After 
Houser was replaced at Kirby, Sprague testified that the railroad cars 
were seldom overloaded and that complaints about the work at Kirby were 
"almost nonexistent," 

Two coal truck drivers who were familiar with Houser's work at 
Kirby also testified as to his poor job performance. Carl Bechtold 
testified that Houser did not keep the load-out facility clear so that 
coal could be dumped from his truck. Bechtold stated that frequently he 
had to wait for the area to be cleared; in fact, he said, this happened 
about twice a week during December 1982. He also complained that 
frequently Houser was not present at the load-out facility when be 
arrived to dump his coal. Bechtold testified that he brought Houser's 
absences to the attention of Sprague and Steffans. Thomas Anderson, 
whoso trucks transported coal from Grass Creek to Kirby, estimated that 
he had contact with Houser on a daily basis. He testified that he and 
his men often had to wait for Houser to arrive at the facility in order 
to unload their trucks, even though Houser's home was only 400 yards 
away. Anderson also testified that Houser did not maintain properly the 
load-out facility. On some occasions the trucks could not be unloaded 
because the area was not levelled off and there was no room to dump the 
coal. Mr. Anderson testified further that he complained about Houser to 
Sprague and Steffans. 

Moreover, Sprague testified that Houser did not properly maintain 
the equipment that he operated. Sprague testified that Northwestern 
Instructs each employee to monitor equipment constantly for missing or 
broken parts and that each employee Is also responsible for the routine 
maintenance of equipment. Sprague testified that Houser was lax in 
replacing fittings and headlights and in maintaining pins on the front- 
end loader. Further, Sprague testified that the glass windows on the 



worker. The judge, however, louna uujl u.u —-y 
were general in nature, as opposed to the more detailed and specific 
testimony of Steffans and the truckers. Moreover, none of the miners^ 
who testified on ilouser's behalf had immediate knowledge of Houser s job 
performance at Kirby. Given the particularized nature of the testimony 
of Northwestern's witnesses and the judge's first-hand observation of 
the witnesses at the hearing, we find no reason for overturning the 
■indie's credibility determinations and his resolutions of conflicting 
fettLony Sec, e!g., Ribel v. Eastern Associated Coal Cpr^ ., 7 FMS11RC 
2015, 2021 (December 1985), petitions for review filed . Nos. 86-3832(L) 

(x 86-3833 (Ath Cir. March 31, 1986). l! 


Accordingly, we conclude that the record and the judge's findings 
establish that Northwestern would not have recalled Houser to work in 
any event due to his poor work performance. Thus, we hold that the ^ 
discrimination complaint was properly dismissed and affirm the judge s 
decision on the bases discussed above. 2,i 
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Richard V. Backloy, Commissioner 


Iloyce a. Doyle, Commissione: 



/fowls' X] 1 



ames A. Lastowka, Commissioner 




L. Clair Nelson, Commissioner 


17 Houser's termination notice, which indicated that he was recommended 
Tor rehire, was accorded little weight by the judge and is contrary to 
the substantial evidence recited above concerning his job performance. 
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vard F. Bartlett, Esq. 
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CONSOLIDATION COAL COMPANY 


Docket No. WEVA 82-209-h 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) 


Docket No. WEVA 82-243 


v. 


CONSOLIDATION COAL COMPANY, 


UNITED MINE WORKERS OF AMERICA, 
Intervenor 


BEFORE; Backley, Doyle, Lastowka and Nelson, Commissioners 


DECISION 


BY THE COMMISSION: 


This case presents a question of major importance in the cut 1'n 
ment of the Federal Mine Safety and Health Act of 1977, 30 I). S. C. 
et se^. (1982), concerning overexposure to respirable dust in coal 
mines: What are the appropriate criteria for determining whether 
violation of 30 C.F.R. § 70.100(a), based upon designated occupatt 
sampling results obtained pursuant to 30 C.F.R. § 70.207, is of mi 
nature as could significantly and substantially contribute to the 




* oj.qv.uM-U. n * m infra . Judge Broderick determined that the 

violation was properly designated as significant and substantial, and 
assessed a civil penalty of §150. 5 FMSHRC 378 (March 1983)(ALJ). We 

granted Consol's petition for discretionary review, permitted the 
participation of several amici curiae, and heard oral argument. 2/ 

We conclude that the test first set forth in Cement Division, Nation; 
Gypsum Co., 3 FMSHRC 822 (April 1981), with certain adaptations appropria 
in the context of this exposure-related health standard, is applicable in 
determining whether a violation of section 70.100(a), based upon designati 


1/ 30 C.F.R. § 70.100(a) provides: 

Each operator shall continuously maintain the average 
concentration of respirable dust in the mine atmosphere 
during each shift to which each miner in the active 
workings of each mine is exposed at or below 2.0 milli¬ 
grams of respirable dust per cubic meter of air as 
measured with an approved sampling device and in terms 
of an equivalent concentration determined in accordance 
with § 70.206 (Approved sampling devices; equivalent 
concentrations). 

30 C.F.R. § 70.207 provides in part: 

(a) Each operator shall take five valid respirable dust 
samples from the designated occupation in each mechanized 
mining unit during each bimonthly period beginning with 
the bimonthly period of November 1, 1980. Designated 
occupation samples shall be collected on consecutive normal 
production shifts or normal production shifts each of which 
is worked on consecutive days. The bimonthly periods are: 


January 1 
March 1 
May I 
July 1 
September 1 
November 1 


February 28 (29) 
April 30 
June 30 
August 31 
October 31 
December 31. 


2/ The following amici curiae participated in review proceedings 
before the Commission: the American Mining Congress, Emery Mining 
Corporation, the United Steelworkers of America, the International 
Chemical Workers Union, and the Council for the Southern Mountains. 


West Virginia. On January 20-24, 1982, pursuant to the designated 
occupation sampling requirements of the Department of Labor's Mine 
Safety and Health Administration ("MSHA"), Consol collected five respir¬ 
able dust samples for the continuous miner occupation in section 026-0, 
a mechanized mining unit. The samples were collected with an approved 
sampling device operated by a certified person. As required by 30 C.F.R. 
§ 70.209(a), Consol submitted the samples to MSHA for analysis. The 
operator included a request that MSHA check the samples for contamination 
rock dust, and oversized particles. MSHA 1 s weight analysis of the 
samples revealed respirable dust concentrations of 8.1, 0.4, 5.1, 6.3 
and 0.7 milligrams of respirable dust per cubic meter of air (mg/m3). 

The average concentration for the five samples was 4.1 mg/m3. MSHA did 
not microscopically examine the samples for contamination, rock dust, or 
oversized particles. 

On the basis of these test results, an MSilA Inspector issued a cita¬ 
tion to Consol under § 104(a) of the Mine Act, 30 U.S.C. § 814(a), 
alleging that miners had been exposed to an average respirable dust 
concentration of 4.1 mg/m3 in violation of section 70.100(a). The 
inspector, following MSHA enforcement policy guidelines, designated the 
violation as significant and substantial. 2l The citation was terminated 


_3/ Section 104(d)(1) of the Mine Act provides: 

If, upon any inspection of a coal or other mine, an 
authorized representative of the Secretary finds that there 
has been a viola t ion of any mandatory health or safety stand ¬ 
ard, and if he also finds that, while the conditions cre a ted by 
such violation do not cause imminent danger, such violation 
is of such nature as could significantly and substantially con¬ 
tribute to the cause and effect of a coal or other mine safety 
or health hazard , and if he finds such violation to be caused 
by an unwarrantable failure of such operator to comply with 
such mandatory health or safety standards, he shall include 
such finding in.any citation given to the operator under this 
chapter . If, during the same inspection or any subsequent inspec¬ 
tion of such mine within 90 days after the issuance of such 
citation, an authorized representative of the Secretary 
finds another violation of any mandatory health or safety 
standard and finds such violation to be also caused by an 
unwarrantable failure of such operator to so comply, he shall 
forthwith issue an order requiring the operator to cause all 
persons in the area affected by such violation, except those 
persons referred to in subsection (c) of this section to be 
withdraw from, a t hn nrnMhirnd frnm onhorinn 


Before the administrative law judge, Consol conceded a violation of 
30 C.F.R. § 70.3.00(a). The primary focus of Consol's argument and the 
judge’s decision was on whether the violation was of such nature as 
could significantly and substantially contribute to the cause and effect 
of a coal mine health hazard. In upholding the MSHA Inspector’s finding, 
the judge relied in part on the Commission's N ational Gypsum test for 
determining the existence of a significant and substantial violation of 
a safety standard and on the detailed medical evidence presented by the 
parties. 5 FMSHRC at 388-90. 4/ 

The judge found that chronic bronchitis and black lung disease, 
technically known as coal workers' pneumoconiosis ("pneumoconiosis’ 1 ), 
can result from cumulative exposure to respirable dust in coal mines. 

5 FMSHRC at 381-382. Chronic bronchitis, which can be disabling, is an 
inf lamination of the bronchial tubes that results in a chronic productive 
cough and loss of Lung function. 5 FMSHRC at 381. Pneumoconiosis, as 
the judge stated, is: 

a lung disease caused by the deposition of coal dust 
on the human lung and the body's reaction to it. The 
dust accumulates in the small airways and the macrophagia 
of the lungs are unable to clear it. Continuous exposure 
to coal dust may cause the conditJon to spread and to 
involve most parts of the lung. In some individuals 
the condition may progress to progressive massive fibrosis 
which involves the destruction of alveoli and distortion 
of the remaining lung tissue. 

Id. 5/ Evaluating the medical evidence, the judge found that the over¬ 
exposure in this case to an average respirable dust concentration of 4.1 
mg/m^, in and of itself, would not cause or significantly contribute to 
chronic bronchitis or pneumoconiosis. 5 FMSHRC at 389. However, he 


4/ The judge also concluded that, in appropriate instances, an inspec¬ 
tor may make a significant and substantial finding in a section 104(a) 
citation. 5 FMSHRC at 388. The Commission resolved this issue sub¬ 
sequently in Consolidation Coal Co ., 6 FMSHRC 189 (February 1984). The 
judge's conclusion is consistent with the Commission's holding in 
Consolidation Coal and, therefore, we affirm the judge's decision in 
this regard and limit our discussion to the remaining issues raised on 
review. 


5/ Simple pneumoconiosis is asymptomatic and diagnosed by X-ray 

examination. Complicated pneumoconiosis, or rogressive. massive 



t „ice the a lowa e . xm „ . ~ judge concluded that each episode 

diseases - oF a reasonablT^ious nature. 5 FMSHRC at 


We first discuss the proper test for .determining whether ■ „. viola¬ 
tion of secLion 70.100(a) is significant and substantial, aval ‘ 

Consol's assertions that MSHA's dust sampling methods are faLall> i < ■ > 

and then apply our test to the facts of the present case. 


In National Gypsum , the Commission held: 

[A] violation is of such nature as could signi¬ 
ficantly and substantially contribute to the cause 
and effect of a mine safety or health hazard if, 
based upon the particular facts surrounding that 
violation, there exists a reasonable likelihood 
that the hazard contributed to will result in an 
injury or illness of a reasonably serious nature. 

3 FMSHRC at 825. Consonant with the Mine Act's significant and sub¬ 
stantial phraseology and the Act’s overall enforcement scheme, we stated 

[A] violation "significantly and substantially" 
contributes to the cause and effect of a hazard 
if the violation could be a major cause of a danger 
to safety or health. In other words, the contribu¬ 
tion to cause and effect must be significant and 
substantial. 


3 FMSHRC at 827 (footnote omitted). See also U.S. Steel Mining_Co ., 

6 FMSHRC 1834, 1836 (August 1984); Co nsolidation Coal Co ., 6 FMShUC 36, 
37 (January 1986); Mathies Coal Co . , 6 FMSHRC 1, 3-6 (January 1986). 
Thus, the violation must be a major cause of a danger to .safety or 
health. 6/ 


6/ Although the language of National Gypsum speaks to the hazards 
created by violations of both mandatory safety and health standards, it 
is important to note that until now the Commission has had occasion to 
review application of the test only in cases involving violations of 
mandatory safety standards. See , e. g . Mathies Coal Co ., 6 FMSHRC at 3 
n. 6. In applying and interpreting the test as it here relates to a 

vinlflfinn nf a h<-> a 1 (• Vi ernn/lard . up i mn \> nn pKanfto in f- 


sequent to National oypsum , the becretary altered his enforcement policy 
with regard to significant and substantial violations. MSHA, Policy 
Memorandum (May 6, 1981), The revised policy recapitulates the Commission' 
National Gypsum test regarding safety standard violations. With respect 
to violations involving heaLth standards, however, the Policy Memorandu m 
provides: 


[Violations involving mandatory health standards 
which limit exposure to or require protection from 
harmful, airborne contaminants, toxic substances or 
harmful physical agents should be designated as 
"significant and substantial." MSHA believes that 
noncompliance with this type of health standard 
involves a reasonable likelihood of injury or 
illness which will be reasonably serious. The use 
of personal, protective equipment (PPE), however, 
should be taken into account. Although the use 
of PPH may not constitute compliance with health 
standards that set an exposure limit, the use of 
PPK by miners affected by the violation is rele¬ 
vant to determining whether any injury or illness 
is reasonably likely to occur. 

MSlIA's Policy Memorand um makes clear that the use of persunal pro¬ 
tective equipment by miners affected by the vioiati.cn is relevant to its 
determination of whether any injury or illness is likely to occur. 

MSlIA's P olicy Mem o randum also states that violations of mandatory health 
standards that do not involve an exposure-related standard, or are only 
technical, will not be treated by MSHA as significant and substantial 
viola t ions. 

As the above-quoted portions of MSlIA's Policy Memorandum indicate, 
the Secretary's enforcement approach does not precisely parallel National 
Cypsum with respect to an exposure-related health hazard. As explained 
below, however, in the particular context of the control of respirable 
dust in coal mines some departure is justified because of fundamental 
differences between a typical safety hazard and the respirable dust 
exposure-related health hazard at issue. 

An examination of the statutory text and the legislative history of 
the Mine Act reveals a clear congressional understanding of the unique 
nature of the exposure-related health hazards of respirable dust and the 
control of those hazards. Indeed, prevention of pneumoconiosis and 
other occupational illnesses is a fundamental purpose underlying the 
Mine Act. Congress' concern is first expressed in section 2 of the Act: 



in order to prevent occupational diseases originating 
in such mines (.] 

30 U.S.C. § 801(c) (emphasis added). Section 201(b) of the Act, 30 U.S.C. 
§ 841(b), describes the coverage and intent of the interim mandatory 
health standard regarding respirable dust concentrations. That section 
stresses the prevention of any disability from pneumoconiosis or any 
other occupation-related disease: 

Among other things, it is the purpose of this subchapter 
to provide, to the greatest extent possible, that the 
working conditions in each underground coal, mine are 
sufficiently free from respirable dust concentrations 
in the mine atmosphere to permit each miner the 
opportunity to work underground during the period 
of his entire adult working life without incurring 
any disability from pneumoconiosis or any other 
occupation-related disease during or at the end 
of such period. 

30 U.S.C. § 841(b). 

The respirable dust standard involved in the present case, section 
70.100(a), is taken directly from section 202 of the Mine Act, 30 U.S.C. 

§ 842, which, in turn, was carried over without significant change from 
the 1969 Coal Act. These statutory sections set interim mandatory 
health standards, which the Secretary has adopted. When these standards 
limiting miners' exposure to respirable dust in coal mines were drafted 
in 1969, Congress recognized a direct relationship between reductions of 
respirable dust in the mine atmosphere and corresponding reductions in 
the incidence of disabling respiratory disease in coal miners. See , 
e.g ., S. Rep. Mo. 411, 91st Cong., 1st Sess. 14-17 (1969), reprinted in 
Senate Subcommittee on Labor, Committee on Labor and Public Welfare, 

94th Cong., 1st Sess., 1 Legislative History of the Federal Coal Mine 
Health and Safety Act of 1969 , at 141-43 (1975)(" 1969 Legis. Hist ."). 

See also 1969 Legis. Hist . 355-58; H. Rep. No. 563, 91st Cong., 1st 
Sess. 15-20 (1969), reprinted in 1 969 Legis. Hist . 1045-50; 1969 Legis . 
Hist . 1195-99. With regard to its ultimate decision to adopt a 2.0 
mg/m-J respirable dust standard, Congress recognized that in a dust 
environment below approximately 2.2 mg/nP, there would bo virtually no 
probability of a miner's contracting complicated coal workers' pneumoennd 
even after 35 years of exposure at that level. H. Rep. No. 563, supra , 
at 18 > reprinted In 1969 Legis. Hist , 1048; 1969 Legis. Hist . 1197-98. 

The legislative history also reflects awareness that a standard at or 
below 2.2 mg/m3 would produce no danger of miners developing disabling 
disease. l_d.; 1969 Legis. Hist . 1277. 


the section-by-section summary of the Conference Report; states: 


In all cases, the standard is keyed to each in¬ 
dividual miner. The air he breathes, wherever he 
works in the mine, must not contain more respir¬ 
able dust during any working shift than the 
standard permits. 

1969 Legis. Hist . 1606 (emphasis added). Congress plainly intended the 
2.0 mg/m-J standard it adopted to be the maximum permissible exposure 
level in order to achieve its goal of preventing disabling respiratory 
disease. Also, Congress clearly intended the full use of the panoply of 
the Act's enforcement mechanisms to effectuate this congressional goal, 
including the designation of a violation as a significant and substantia 
violation. It is against the background of Congress' firm intent to 
prevent respiratory disease by setting permissible levels of miners’ 
exposure to respirable dust that we turn to the questLon of the proper 
test for determining whether a violation of section 70.100(a), based 
upon excessive designated occupation samples, is a significant .and 
substantial violation. 

In Mathies Coal. C o., supra , the Commission further discussed the 
elements that establish, under National Gypsum , whether a violation of a 
mandatory safety standard is significant and substantial: 

[ r i’]he Secretary ... must prove: (1) the underlying 
violation of a mandatory safety standard; (2) a 
discrete safety hazard—that is, a measure of danger 
to safety—contributed to by the violation; (3) a 
reasonable likelihood that the hazard contributed, 
to will result in an injury; and (4) a reasonable 
likelihood that the injury in question will be of 
a reasonably serious nature. 

6 I’MSURC at 3-4 (footnote omitted). 

Adapting this test to a violation of a mandatory health standard, 
such as section 70.100(a), results in the following formulation of the 
necessary elements to support a significant and substantial finding: 

(1) the underlying violation of a mandatory health standard; (2) a 
discrete health hazard—a measure of danger to health--contributed to by 
the violation; (3) a reasonable likelihood that the health hazard con¬ 
tributed to will result in an illness; and (4) a reasonable likelihood 
that the illness in question will be of a reasonably serious nature. 



ot miners “Tn 

exposure above the 2.0 mg/m level 
sampling results, giving rise to a 
satisfy this element. 


based upon designated occupatioi 
section 70.100(a) violation will 


The third element, a reasonable likelihood that the health hax< 
contributed to will result in an illness, presents a more difficult 
conceptual issue. In addressing this element we are mindful that, i 
discussed previously, Congress recognized that miner exposure in ex- 
of the maximum level set in the respirable dust standard would proch 
disabling pneumoconiosis and other occupation-related diseases in a 
statistically significant portion of the coal mining workforce. Co 
established the 2.0 mg/m3 respirable dust standard, which the Rccre 
has adopted, as the best available means of preventing disabling re 
diseases. In adopting this standard, Congress chose not to disting 
between susceptible and non-susceptible individuals, choosing inste 
a universal prophylactic approach to the problem of causation. Thi 
approach reflected Congress' attempt to assure that all miners, reg 
less of their physical predisposition or the length of time that th 
have worked in coal mines, would be uniformly protected from the In 
mental health hazards presented by repeated overexposures to respir 
dust in coal mines. 


We recognize that the development and progress of respiratory 
disease is due to the cumulative dosage of dust a miner inhales, wh 
in turn depends upon the concentration and duration of each exposur 
and that proof of a single incident of overexposure does not, in an 
itself, conclusively establish a reasonable likelihood that resplra 
disease will result. There is no dispute, however, that overexposu 
respirable dust can result in chronic bronchitis and pneumoconiosis 
effects of the health hazards associated with overexposure to respi 
dust usually do not cause immediate symptoms—as noted, simple pnei. 
is asymptomatic. This factor makes precise prediction of whether c 
respiratory disease will develop impossible. Likewise, it is not [ 
to assess the precise contribution that a particular overexposure v 
make to the development of respiratory disease. In sum, the preset 
state of scientific and medical knowledge, as exemplified by the pi 
record, do not make it possible to determine the precise point at v 
the development of chronic bronchitis or pneumoconiosis will occur 
reasonably likely to occur. 


Thus, the development of respirable dust induced disease is ii 
furtive and incapable of precise prediction. Yet, as set forth ab< 
reduction in the incidence of such diseases is one of the fundameni 


esignated occupation samples, has occurred, a presumption arises 
he third element of the significant and substantial test—a reason- 
ikelihood that the health hazard contributed to will result in an 
s—has been established. 

he fourth element of the significant and substantial test, a 
able likelihood that the illness in question will be of a reason- 
erious nature, is not seriously disputed. Congress noted not only 
onomic losses to the nation caused by respirable dust induced 
s, but also the "immeasurable cost of human pain and suffering." 

. No. 411, supra , at 17, reprinted in 1969 Legis, Hist . 143. 
r, the judge found that complicated pneumoconiosis entails the 
ction of the lungs' air exchange capabilities and distortion of 
aining lung tissue. Progressive massive fibrosis also significantly 
s the functional capacity of the lungs through extensive internal 
g, contracture of the lungs with compensatory emphysema, and loss 
vascalature. Progressive massive fibrosis commonly causes shortness 
th and cough, and can cause progressive pulmonary impairment and 
death. The above facts support a conclusion that there is a 
ble likelihood that illness resulting from overexposure to respira- 
st will be of a reasonably serious nature. 

e recognize that the essence of the above discussion of each of 
ur elements of the significant and substantial test would be the 
n ali instances where the Secretary proves a violation of section 
(a) based upon designated occupation samples. Therefore, rather 
equiring the Secretary to prove anew all four elements in each 
e hold that when the Secretary proves that a violation of 30 C.F.R. 
00(a), based upon excessive designated occupation samples, has 
ed, a presumption that the violation is a significant and substantial 
ion is appropriate. We further hold that this presumption that 
olation is significant and substantial may be rebutted by the 
or by establishing that miners in the designated occupation in 
ere not exposed to the hazard posed by the excessive concentration 
pirable dust, e.g., through the use of personal protective equipment. TJ 

hus, with these adaptations, we extend the application of the 
al Gypsum test to the determination of whether a violation of 
n 70.100(a), based upon excessive designated occupation samples, 
nificant and substantial. 


SNA's policy memorandum, quoted supra , recognizes that the use of 
al protective equipment will ordinarily preclude a significant and 
ntinl fi di e i connection ith violations f 30 C.F.R. § 70.100(a) 


dust samples existed for the entire bimonthly reporting period, we do 
not agree. MSHA's designated occupation respirable dust sampling regula 
section 70.207 (n. 1, supra ), divides the calendar year into six dis¬ 
tinct bimonthly periods. By establishing a series of fixed periods for 
sampling, as opposed to providing for a series of periodic samples, the 
standard evidences an intent that the five respirable dust samples taken 
during each bimonthly period will be viewed as representative of the 
mine atmosphere for that particular period. Perhaps other sampling 
methodology could be devised, but we cannot conclude that the bimonthly 
method chosen by the Secretary is unreasonable or otherwise impermissibl 
The judge correctly interpreted the standard and properly held that the 
4.1 mg/m3 average concentration of the five respirable dust sampl.es 
exemplified the mine atmosphere over the course of the entire bimonthly 
sampling period. 

Consol also argues that the variability encountered in the sampling 
procedure produces results that are not representative of the mine 
atmosphere; that mistreatment or malfunction of sampling devices may 
lead to collection of more dust than intended; that sampling devices 
collect materials other than respirable coal dust; that sampling devices 
may collect non-respirable, oversized dust particles; and that the dust 
samples that are collected do not reflect individual miner exposures. 

In American Mining Congress v. Marshall , 671 F.2d 1215 (10th Cir. 
1982), the Tenth Circuit considered MSHA's designated area sampling 
regulations, substantially the same regulations at issue here. There, 
the American Mining Congress challenged the Secretary's regulations on 
both substantive and procedural grounds, alleging that the Secretary had 
acted in an arbitrary and capricious fashion in promulgating the regulat 
The Tenth Circuit dismissed the petition for review, holding that the 
Secretary’s promulgation of the respirable dust sampling program was not 
arbitrary and capricious. On review, Consol offers variations of the 
arguments advanced and rejected in the standards promulgation case. It 
attempts to distinguish those arguments challenging the test results Cor 
purposes of issuing a citation from those designating the violation as 
significant and substantial. 

We adopt the initial perspective that all sampling methods fall 
short of perfection and are designed to provide best estimates of actual 
conditions. As the Tenth Circuit aptly observed: 

Since measurement error is inherent in all sampling, 
the very fact that Congress authorized a sampling 
program indicates that it intended some error to be 
tolerated in enforcement of the dust standard. 


)de multiple shift sampling, 30U.S.C. § 70.207; certification of 
ms collecting samples, 30 C.F.R. §§ 70.202 and 70.203; periodic 
ibration of sampling devices, 30 C.F.R. § 204; and periodic 
nation, testing, and maintenance of sampling devices, id.. The 
ts obtained under MSliA's respirable dust sampling program may not 
ctly represent atmospheric conditions encountered in the mine. 

er, if the operator complies with the mandated collection pro- 

es, the result obtained should be reasonably representative of the 

atmosphere. At the hearing there was considerable testimony offered 
low that mistreatment and malfunction can affect a sampling device's 
ly to produce accurate results. The judge recognized this fact, 
ound that there was no evidence in the record indicating that 
r of these deficiencies had occurred. 5 FMSHRC at 380. The judge's 
ng is supported by substantial evidence. In the absence of the 
sary showing of actual deficiencies, further consideration of this 
enge is unwarranted. 

In the Mine Act, Congress deferred to the Secretary's expertise and 
ed him authority to designate approved sampling devices and to 
e what constitutes concentrations of respirable dust. 30 U.S.C. 

(a). The Secretary has followed the wording of the Mine Act in his 
ations, referring to "respirable dust" and "respirable coal mine 
" Sec 30 U.S.C. § 842; 30 O.F.R. Part 70. It is argued that the 
lary’s use of these terms docs not draw a distinction between 
rable coal dust and other benign types of respirable dust, 
onily, tills wording was used because Congress relied on studies 
on the Mine Research Establishment ("MRE") instrument in estab- 
ng the 2.0 mg/m-* respirable dust standard. The MRE device was not 
tied to differentiate among different dust types and an amalgamated 
>ach :1s therefore reflected in the. 2.0 rng/m^ respirable dust standard, 
also noteworthy that the respirable dust standard addresses any 
ility from any other occupation-related disease, and that some of 
diseases, chronic bronchitis for instance, can be caused by any 
of respirable dust. 

A similar rationale applies to the argument concerning oversized 
cles. Some particles larger than 10 microns behave acrodynamically 
smaller particles and are subject to collection by the sampling 
c. 'L’r. 275-80. This action occurs in the MRE instrument as well 
her devices approved by the Secretary. Thus, owing to its genesis, 

,0 mg/m^ standard reflects a certain number of these oversized 
cles in that limit. 

The Secretary's respirable dust analysis procedures provide for a 
1 check for oversized particles when a sample reveals a weight gain 
cater than 6 mg (an MRE equivalent result of 8.6 mg/m3). This 


between the weight gain cutotr point and tne validity oi inc bumpit 
Whether this policy always should prevail over an operator's specif 
request that a suspect sample be inspected visually for oversized j 
tides remains an open question. In this case, however, Consol fai 
to articulate to MSHA, or later to prove, other sufficient grounds 
bring the accuracy of the samples into question. 

On the basis of the foregoing, particularly the strength of tf 
Tenth Circuit’s decision in AMC v, Marshall , we reject Consol's san 
procedure challenges and conclude that MSHA’s genera l sampling and 
testing procedures for respirable dust are sufficiently accurate tc 
designate violations of section 70.100(a) as significant and substc 
In addition, an operator is not precluded from proving that the acc 
of the sampling or testing results in a particular Instance was cor 
thereby defeating the allegation of a violation as well as a signil 
and substantial finding. Consol presented no persuasive evidence j 
this regard in this case. 


IV. 


Finally, we analyze under the. criteria approved earlier in thi 
decision whether Consol's violation of the respirable dust standarc 
significant and substantial. 

Consol has admitted that it violated section 70.100(a) based i 
the excessive designated occupation sampling results at issue. Acc 
a prima facie case that this violation was significant and substant 
was established by the Secretary. Consol did not assert or prove l 
no miners were exposed to the hazard. We note that the record is c 
of any references to the use of personal protective equipment by tl 
miners involved here. Accordingly, the significant and substantial 
nature of the violation is established. 


On the foregoing bases, the judge's decision is affirmed. 8/ 



1800 Washington Road 
Pittsburgh, PA 15241 

Anna Wolgast, Esq. 

Office of the Solicitor 
U.S. Department of Labor 
4015 Wilson Blvd. 

Arlington, VA 22203 

Timothy Biddle, Esq. 
Adrienne J. Davis, Esq. 
Crowell & Moring 
1100 Connecticut Ave., N.W. 
Washington, D.C. 20036 

Henry Chajet, Esq. 

Michael Duffy, Esq. 

American Mining Congress 
1920 N Street, N.W. 

Suite 300 

Washington, D.C. 20036 


J. Davitt McAteer, Esq. 

Center for Law & Social Policy 
1751 N Street, N.W. 

Washington, D.C. 20036 

Mary-Win O'Brien, Esq. 

United Steelworkers of America 
Five Gateway Center 
Pittsburgh, PA 15241 

Mary Lu Jordan, Esq. 

UMWA 

900 15th St., N.W. 

Washington, D.C. 20005* 

Salvatore J. Falletta, Esq. 
International Chemical Workers Union 
1655 West Market St. 

Akron, Ohio 44313 


Administrative Law Judge James A. Broderick 
Federai Mine Safety & Health Review Commission 
5203 Leesburg Pike, 10th Floor 
Falls Church, VA 22041 



ADMINISTRATION! (MSHA) , 
on behalf of DONALD R. HALE 


v. 


Docket No. VA 85-29-D 


A-A COAL COMPANY, INC. 


BEFORE: Backley, Doyle, Lastowka, and Nelson, Commissioners 

DECISION 


BY THE COMMISSION: 

This discrimination proceeding arising under the Federal Mine 
Safety and Health Act of 1977 , 30 U.S.C. § 801 et seq . (1982), presents 
the question of whether the administrative law judge properly granted 
the operator's motion to dismiss the Secretary of Labor's discriminatio 
complnint alleging that Donald R. Hale's discharge by A-A Coal Company 
("A-A") was in violation of the Mine Act. Mr. Hale had filed a timely 
discrimination complaint with the Department of Labor's Mine Safety and 
Health Administration ("MSHA"), but the Secretary did not file his 
complnint before the Commission until more than two years later. Res¬ 
pondent A-A moved to dismiss the Secretary's complaint as untimely. Th 
presiding judge, Commission Administrative Law Judge Joseph B. Kennedy, 
granted A-A's motion and dismissed the complaint. 7 FMSHRC 1552 (Octob 
1985)(ALJ). For the reasons that follow, we reverse and remand for 
further proceedings. 

A-A opernted the No. A Mine, an underground coal mine located in 
Buchanan County, Virginia. The Secretary's complaint alleges that A-A 
discriminated against Hale when it discharged him on June 16, 1983, for 
making safety complaints to management about the lack of a methane 
monitor on his scoop. 1/ Five days after his discharge, Hale filed a 
timely discrimination complaint with MSHA, The Secretary notified A-A 
of Hale's complaint and commenced an investigation to determine whether 


1/ A scoop is a mechanized vehicle used primarily to transport coal 
from the face to the dumping point. 



On September 3, 1985, in response to u.e . 

filed with the Commission an answer and a motion to dismiss the proceeding 
As grounds for its motion to dismiss, A-A contended that the Secretary 
h ad S faited to file his complaint ''immediately" with the Commission 
pursuant to section 105(c)(2) of the Mine Act, 30 U.S.C. § 815(c)(2), So 
evidenced by the two-year delay in filing. Counsel for the Secretary 
did not file a response to A-A's motion to dismiss. The administrative 
law ledge subsequently granted A-A's unopposed motion and dismissed the 
Secretary's complaint. 7 FMSHRC at 1552. The Secretary then filed a 
motion for reconsideration, which A-A opposed. The judge had Issued a 
dispositive order in the case and therefore denied the Secretary s 
motion on both legal and jurisdictional grounds. Order dated October 
25 1985 2/ The Secretary petitioned the Commission for discretionary 

review of The judge's order of dismissal, and we directed the case for 
review. 


At the outset we reject the Secretary's argument that the Commission's 
procedural rules obligated the judge to issue an order to show cause 
before he dismissed this case. Commission Procedural Rule 63(a) provides: 


Generally. When a party fails to comply with 
an order of a judge or these rules , an order to 
show cause shall be directed to the party before 
the entry of any order of default or dismissal. 

29 C.F.R. § 2700.63(a) (emphasis added). While Rule 63 addresses the 
subject of summary disposition of proceedings, it applies only under the 
specified circumstances. Neither a failure to comply with an order of a 
judge nor a rule of procedure was involved here. Rather, the Secretary 
decided not to file a statement in opposition to A-A's motion to dismiss 
as permitted by our rules. 29 C.F.R. § 2700.10(b). The judge was under 
no procedural obligation to issue an order to show cause prior to granting 
A-A's motion to dismiss. ££. 29 C.F.R. § 2700.6A(c); Fed. R. Civ. P. 

56(e) (if a party does not respond to a summary judgment motion, judgment, 
if appropriate, may be entered against him). 


We also find no merit in the Secretary's argument that the judge's 
dismissal of the complaint was intended as a sanction for the Secretary's 


77 Commission Procedural Rule 65(c) in part provides, "The jurisdiction 
of the Judge terminates when his decision has been issued by the Executive 
Director." 29 C.F.R. § 2700.65(c). Inasmuch as the judge no longer had 
jurisdiction over the case, his discussion of the merits of the Secretary's 
motion for reconsideration has no legal effect. 


ui« Lajuiuncu wtungiui UibUllatge Wbe Ull Llic 

grounds it was untimely. Under the Commission 
Rules, the Secretary had 10 days to respond. The 
Secretary having failed to respond or otherwise 
oppose the operator's motion or to seasonably move 
for an enlargement of time, it is ORDERED that the 
operator's motion be, and hereby, is GRANTED and 
the case DISMISSED. See Rules 9, 10, and 41. 

7 FMSHRC at 1552. We find nothing in the text of the judge's decision 
compelling the conclusion that the dismissal was intended as a sanction 
for the Secretary's failure to respond. Furthermore, the Commission 
rules cited by the judge are logically relevant to his decision. We 
also find unpersuasive the Secretary's statement that 4-A's dismissal 
motion, "given its legal and factual deficiencies, did not appear to 
warrant a response." Any motion to dismiss a complaint is a serious 
matter not to be ignored, particularly where, as here, an innocent party 
is dependent upon the Secretary's prosecution of his claim. We expect 
that in the future the Secretary will not treat motions to dismiss 
discrimination complaints so cavalierly. 

Turning to the substantive ground advanced in the motion to dismiss, 
and therefore the ground controlling the judge's dismissal order, 4-A 
summarily contended that the Secretary failed to file his complaint 
"immediately" with the Commission pursuant to section 105(c)(2) of the 
Mine Act, as evidenced by his two-year delay in filing. We find this 
bare ground, without more, to be legally insufficient to sustain the 
motion and therefore conclude that the judge erred in granting it. 

The Mine Act requires the Secretary to proceed with expedition in 
investigating and prosecuting a miner's discrimination complaint. The 
Secretary is required to act within the following time frames: (1) The 
investigation of a miner's complaint " shall commence within 15 days " of 
receipt of the miner's complaint (30 U.S.C. § 815(c)(2)); (2) the Secretar 
"shall notify" the miner, in writing, of his determination as to whether 
a violation of section 105(c)(1) of the Mine Act has occurred " [w]ithin 
90 days " of receipt of the miner's complaint (30 U.S.C. § 815(c)(3)); 
and (3) if the Secretary determines that there has been a violation of 
the Act, "he shall immediately file a complaint with the Commission." 

30 U.S.C. § 815(c)(2). (Emphasis added throughout.) _3/ Finally, section 

37 The Commission's rules of procedure implement these provisions. 
Commission Procedural Rule 41(a) addresses the Secretary's obligation 
under 30 U.S.C. § 815(c)(2) to file his complaint "immediately" with the 
Commission by requiring that the filing be accomplished within 30 days 
of the Secretary's written determination that a violation has occurred. 


While the language of section 105(c) leaves no doubt that Congress 
intended these directives to be followed by the Secretary, the pertinent 
legislative history nevertheless indicates that these time frames are 
not jurisdictional: 

The Secretary must initiate his investigation 
within 15 days of receipt of the complaint, and 
immediately file a complaint with the Commission, 
if he determines that a violation has occurred. 

The Secretary is also required under section 
10[5](c)(3) to notify the complainant within 90 
days whether a violation has occurred. It should 
be emphasized, however, that these time-frames are 
not intended to be jurisdictional. The failure 
to meet any of them should not result in the 
dismissal of the discrimination proceedings; the 
complainant should not be prejudiced because of 
the failure of the Government to meet its time 
obligations. 


S. Rep. No. 181, 95th Cong., 1st Sess. 36 (1977), reprinted in Senate 
Subcommittee on Labor, Committee on Human Resources, 95th Cong. 2nd 
Sess., legislative History of the Federal Mine Safety a nd Health Act 
_of_197_7_ a t 626 (1978) ("Legis. Hist . 11 ). Plainly, Congress clearly 
intended to protect innocent miners from losing their causes of action 
because of delay by the Secretary. 


Related passages of legislative history make equally clear, however 
t at Congress was well aware of the due process problems that may he 
caused by the prosecution of stale claims. See Legis. Hist, at 676 
(discussion of 60-day time limit for the filing of mineT’I'discr imina t ion 
the P M?e Secretary). The fair hearing process envisioned by 

in fiH 1 h ” S .T US t0 l8n0re serlous dela y b y the Secretary 

in fliing a discrimination complaint If such delay prejudicially deprives 

spondent of a meaningful opportunity to defend against the claim. 


of whethe°r rd a ln viIiaM SeCretary 13 t0 make hls determination 

ot whether a violation occurred within 90 days of the fllinc of the 

m ner s complaint and Is to file his complain on the miner's behalf 

with the Commission 1 immediately 1 ' thereafter_ Ip ^ j c 

his determination that a violation of ,e £n 10 T& (1) c " r ed‘V 

the Secretary’s complaint is latp-f-fw it * occurred * lt 

the operator demonstrates material leeal r InJu dismissal if 
delav Cf ji a iii ® prejudice attributable to the 

UanI; r yT98l?7Wr~m V - 6 “ 21. 23-25 

'■■/alter l. Schu t^ TT^ ’ tL M . . I 10 3 «r. 1984) (table); 

-r_—.... ......— . v< tnaustri S Tnp A Tmcudp o 1 r, , , 


iministrative law judge, reinstate the secretary s complaint and remand 
\c case for further proceedings consistent with this opinion. 5/ 



' We reject the Secretary's contention that because he filed his 
)inplaint within 30 days of determining that a violation had occurred, 

2 acted in a timely fashion. This contention ignores the 90-day time 
:ame specified in section 105(c)(3) and the possibly prejudicial effect 
: the considerable delay involved here. 

' Chairman Ford did not participate in the consideration or disposition 
: this matter. 
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MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) 

Petitioner 

v. 

JOLINE, INC., 

Respondent 


Docket No. KENT 85-82 
A. C. No. 15-14382-03510 

No. 3 Mine 


ORDER OF DEFAULT 


The operator having failed to comply with the Pretrial 
Order or to respond to the Order to Show Cause of May 6, 1986, 
it is ORDERED that the operator be, and hereby is, deemed in 
DEFAULT. It is FURTHER ORDERED that pursuant to Rule 63(b) the 
proposed penalties are assessed asOfinal and the operator 
directed to pay said penalties i/( Jthe amount of $654 on or 
before Friday, June 20, 1986. 




eph B. K< 
Administrative Law Judge 


Distribution: 

^ary Sue Ray, Esq., office of the solicitor, u. S. Department 
Df Labor, 280 U. S. Courthouse, 301 Broadway, Nashville, TN 
7203 (Certified Mail) 

Robert J. Greene, Esq., Box 432, Betsy Layne, KY 41605 
(Certified Mail) 



SECRETARY OF LABOR 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

KARST ROBBINS COAL COMPANY, 
INC. , 

Respondent 


CIVIL PENTALTY PROCUI 

Docket No. KENT 95-1! 
A. C. No. 15-10904-0, 

No. 6 Mine 


DECISI ON 

Appearances: Charles F. Merz, Esq., Office of the Soli 
U. S. Department of Labor, Nashville, Ten 
for Petitioner? 

Mr. Edward W. Karst, Operator, Louellcn, 
Kentucky, for Respondent 

Before: Judge Kennedy 

These matters came on for a decision after hearing 
Hazard, Kentucky, on May 22, 1986. At that time, the p 
proposed settlement of the two violations charged as fc 

CITATION/ORDER ACTION/PENALTY 

2476390 Vacate 

2476391 $600.00 

Based on an independent evaluation and de novo re\ 
the circumstances, as proffered in the parties’ preheai 
submissions and in the evidence adduced at the hearing, 
trial judge found the settlement proposed was in accorc 
the purposes and policy of the Act. 
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Administrative Law Judge 


lharles F. Merz, Esq., Office of the Solicitor, U. S. Depart 
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At. Edward W. Karst, President, Karst Robbins Coal Co., Inc. 
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EMERALD MINES COMPANY, 

Contestant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Respondent 

UNITED MINE WORKERS OF 
AMERICA (UMWA), 

Intervenor 

DECISION 

Appearances: R, Henry Moore, Esq., Rose, Schmidt, Ch 

Duff 6 Hasley, Pittsburgh, Pennsylvania 
Contestant; 

James B. Crawford, Esq., Office of the 
Solicitor, U.S. Department of Labor, Ar 
Virginia, for Respondent; 

Tom Shumaker and Larry Steinhoff, Unite 
Workers of America, Local 2258, Waynesb 
Pennsylvania, for Intervenor. 

Before: Judge Melick 

This case is before me under section 105(d) of t 
Federal Mine Safety and Health Act of 1977, 30 U.S.C. 
et . seq. , the "Act," to challenge a withdrawal order 
to Emerald Mines Company (Emerald) by the Secretary c 
under section 104(d)(1) of the Act.V Hearings held 
1986, and this decision were expedited pursuant to En 
request. See Commission Rule 52, 29 C.F.R. § 2700.52 

£/ Section 104(d)<17 provides as follows: 

"If, upon any inspection of a coal or other mir 
authorized representative of the Secretary finds that 
has been a violation of any mandatory health or safet 
standard, and if he also finds that, while the condit 
created by such violation do not cause imminent dang* 
violation is of such nature as could significantly ai 
stantially contribute to the cause and effect of a c< 
other mine safety or health hazard, and if he finds * 


CONTEST PROCEEDINGS 

Docket No. PENN 86-! 
Order No. 2536796; - 

Emerald Mine No. 1 



that standard. 


The order at bar, No. 2536796, alleges a violation of 
the mine operator's fan stoppage plan under the regulatory- 
standard at 30 C.F.R. § 75 . 321 ^/ and charges as follows: 

The fan stoppage plan was not followed on 4/5/86 
in that the No. 4 Mine fan was down more than 15 
minutes and the persons underground were not 
removed from the mine. The fan went down approx¬ 
imately 13:51 and restarted approximately 14:18. 

As relevent hereto the fan stoppage plan provides that 
"if the fan is down for more than 15 minutes, all personnel 
will be withdrawn from the mine in an orderly manner." 

During relevant times the Emerald No. 1 Mine was 
equipped with an alarm system which, when properly func¬ 
tioning, would trigger an alarm on the surface in the 
computer room and in the lamp room when any of the mine 
ventilation fans failed to function. It was the established 
procedure for the lampman to make a written notation of the 
time such an alarm would sound and to alert responsible mine 
officials of a fan stoppage and the precise time of stoppage 
prompt corrective action could then be taken and, upon the 
lapse of the 15 minute time period set forth .in the plan, 
evacuation effected. 

On April 6, 1986, however, the No. 4 fan stopped but 
the alarm system failed to function. Based on computer 
records it is not disputed that the fan stopped operating at 
1:50 and 50 seconds "computer time." There i s no computer 
record of the time the fan resumed operation. The specific 
issue before me is whether or not that fan resumed operation 
prior to the expiration of the 15 minute time period set 
forth in the fan stoppage plan. If it did not then there wa 
a violation of the plan since a timely evacuation of the rain 
was not made. 


The cited standard is construed to require the operator 
to comply with the fan stoppage plan approved by the Secre¬ 
tary, i.e., the provisions of the plan are enforceable as 
though they were a mandatory standard. See Zeigler Coal Co. 
v. Kleppe, 536 F.2d 398 (D.C. Cir. 1976 ); Secretary v. Carbc 
County Coal Co., 7 FMSHRC 1367 (1985). 


compared his watch to the computer clock and found his watch 
to be 7 minutes faster than the computer clock. 

in sum the Secretary argues that the fan must have gone 
off at 1:57 and 50 seconds (i.e. 1:50 and 50 seconds plus the 
7 minute correction to Buttermore's watch). Implicit in the 
Secretary's argument is that Buttermore's testimony that the 
power (and thus also the fan) went down at 1:59 p.m. was 
erroneous. According to the Secretary, therefore, the fan 
was down for 16 minutes and 10 seconds, exceeding the 15 
minute time frame set forth in the fan stoppage plan by 1 
minute and 10 seconds. 

Emerald argues on the other hand that Mr. Buttermore’s 
testimony of his time recordation standing alone is the best 
evidence of the elapsed time. According to this view the fan 
was down from 1:59 p.m. to 2:14 p.m., and was within compli¬ 
ance of the 15 minute time frame in the fan stoppage plan. 
Buttermore's testimony is not however consistent. It is not 
disputed that the fan went down at 1:50 p.m. and 50 seconds 
"computer time" and that Buttermore's watch was 7 minutes 
faster than that. Accordingly Buttermore's estimate that the 
power went off (and the fan went down) at 1:59 p.m. was 
clearly erroneous. Since the time recordation was within the 
complete control of the mine operator the proffered times 
should also be contrued strictly against the operator. Under 
the circumstances I accept the Secretary’s reconstruction of 
the time interval and find that there was a violation of the 
fan stoppage plan by 1 minute and 10 seconds. 

I cannot however find on the facts of this case that 
exceeding the 15 minute time period by 1 minute and 10 
seconds was a "significant and substantial" violation of the 
plan. See Secretary v. Mathies Coal Co. , 6 FMSHRC 1 (1984). 


±7 "The "MSHA Investigators also relied upon markings on the 
fan charts (Exhibits G-3 and G-4) to conclude that the no. 4 
fan had actually been stopped for 30 minutes. Other wit¬ 
nesses examining the same records with a magnifying glass 
concluded however that the No. 4 fan had been down for less 
than 1.5 minutes. From my own examination of those charts 
with a magnifying glass 1 am unable to ascertain, with any 
degree of certainty, the time interval during which the fan 
was stopped. Under the circumstances I accord but little 
weight to this evidence. 


greatly reduced by this significant factual change. Under 
the circumstances there is simply insufficient evidence to 
find that the violation was "significant and substantial." 

I further find that the violation was not caused by 
"unwarrantable failure." An Zeigler C oal Company , 7 IBMA 28 
(1977). The Interior Board of Mine Operations Appeals 
interpreted the term "unwarrantable failure*' as follows: 

An inspector should find that a violation of any 
mandatory standard was caused by an unwarrantable 
failure to comply with such standard if he 
determines that the operator has failed to abate 
the conditions or practices constituting such 
violation, conditions or practices the operator 
knew or should have known existed or which it 
failed to abate because of lack of due diligence, 
or because of indifference or lack of reasonable 
care. 

The Commission has concurred with this definition to 
the extent that an unwarrantable failure to comply may be 
proven by a showing that the violative condition or practice 
was not corrected or remedied prior to the issuance of a 
citation or order, oecause of indifference, willful intent, 
or serious lack of reasonable care. Un ited States Steel 
Corp. , v. Secret ary of labor, 6 FMSHRC 1423 at 143/ (19h4). 

It is clear in this case that the failure to precisely 
record the time of the fan stoppage was the result of: an 
unanticipated failure in the alarm system.^/ The designated 
employee, the lampman, was therefore unable to precisely 
record the time the fan went down. Since this time was, du€ 
to this unexpected failure, erroneously recorded and that 
erroneous information was conveyed to mine management it 
cannot be said that management knew or even should have knov 
of the violation. 

In addition, I find that the manager having what was 
then the best available information, Charlie Buttermore, 
determined in good faith that he restarted the subject fan 
within the 15 minute time frame. Furthermore as soon as 
higher managers realized that the 15 minute time frame might 
have been exceeded they promptly evacuated the mine and 



aw Judge 
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R. Henry Moore, Esq., Rose, Schmidt, Chapman, Duff & Hasley, 
900 Oliver Bldg., Pittsburgh, PA 15222 (Certified Mail) 
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^7 Since I have found"on"the”facts of this case that an 
"unwarrantable failure" did not exist it is not necessary to 
consider Emerald’s objections to such findings on the ground 
that the findings were based on an "investigation" rather 
than an "inspection" and that the alleged violation was 
abated before the order was issued. 
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•ITTSBURG & MIDWAY 
iL MINING CO . , 

Respondent 


DECISION 

ranees: James H. Barkley, Esq., Office of the Solicitor, 

U.S. Department of Labor, Denver, Colorado, 
for Petitioner; 

John A. Bachmann, Esq., The Pittsburg & Midway 
Coal Mining Co., Denver, Colorado, 
for Respondent. 

■e: Judge Carlson 

This civil penalty proceeding came regularly on for 
ng at Denver, Colorado on May 16 , 1986 . The case in- 
:d two citations charging that pins in the steering 
nism of two large coal-hauling trucks were loose. The 
tctor cited this alleged condition as a violation of the 
tory safety standard published at 30 C.F.R. § 77.404(a) 
i requires that mobile equipment be maintained in safe 
ting condition. 

The Secretary put on his evidence and rested. As 
indent proceeded with its evidence it became ever more 
ent that witnesses for the two parties were not only 
sagreement about the design characteristics of the 
ing mechanisms, but that there were divergent notions 
i which parts of the trucks were actually the subject 
e citations. During a recess this judge suggested to 
el that they confer with a view to resolving the 
irences about which parts were involved. The parties 
o. 


When the hearing reconvened, counsel for the Secretary 
need that there had been a good faith mistake-of-fact 
:e part of the enforcement authorities, and that the 
tary therefore moved to vacate both citations. Counsel 
•espondent agreed with that disposition, and moved for 



highly appropriate ana announce 111 = 


Accordingly, both citations in the case are hereby 
ORDERED vacated with prejudice, together with the propos 
penalties; and respondent's plea for attorney fees and c 
is ORDERED withdrawn and stricken. This proceeding is d 

missed. 




John A. Carlson 
Administrative Law Judge 


Distribution: 

James H. Barkley, Esq., Office of the Solicitor, U.S. De 
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Denver, Colorado 80294 (Certified Mail) 

John A. Bachmann, Esq., The Pittsburg & Midway Coal Min; 
1720 South Bellaire Street, Denver, Colorado 80222 (Ce] 
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WHITE COUNTY COAL CORPORATION, 
Contestant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Respondent 


CONTEST PROCEEDINGS 

Docket No. LAKE 86-58-R 
Order No. 2817373; 2/6/86 

Docket No. LAKE 86-59-R 
Order No. 2817375; 2/21/8 

Pattiki Mine 


DECISION 


Before: Judge Melick 

These cases are before me upon the contests filed by t 
White County coal Corporation (White County) under section 
105(d) of the Federal Mine Safety and Health Act of 1977, 3 
U.S.C. § 801 ej: seq ., the "Act," to challenge the issuance 
the Secretary of Labor of two orders of withdrawal under 
section 104(d) of the Act.V 


£7 Order No. 2817 373 was issued under section 104(d)(1) of 
the Act. That section reads as follows: 

"If, upon any inspection of a coal or other mine, an 
authorized representative of the Secretary finds that there 
has been a violation of any mandatory health or safety 
standard, and if he also finds that, while the conditions 
created by such violation do not cause imminent danger, sue 
violation is of such nature as could significantly and sub¬ 
stantially contribute to the cause and effect of a coal or 
other mine safety or health hazard, and if he finds such 
violation to be caused by an unwarrantable failure of such 
operator to comply with such mandatory health or safety 
standards, he shall include such finding in any citation 
given to the operator under this Act." 

Order No. 2817375 was issued under section 104(d)(2) c 
the Act. That section provides as follows: 

"If a withdrawal order with respect to any area in a 
coal or other mine has been issued pursuant to paragraph (1 
a withdrawal order shall promptly be issued by an authorize 
representative of the Secretary who finds upon any subseque 



not based on existing practices or conditions actually per¬ 
ceived during an inspection by an inspector as purportedly 
required by that section of the Act. The essential under¬ 
lying facts indeed do not appear to be in dispute and I find 
that White County is entitled to partial summary decision as 
a matter of law. Commission Rule 64. sunra 


On February 6 , 1986, an inspector for the Federal Mine 
Safety and Health Administration (MSHA), Wolfgang Kaak, was 
conducting an inspection of the White County Pattiki Mine 
when he discovered that a chalk centerline had been drawn 
under the unsupported roof of room No. 6 from the last row o 
permanent supports inby to the face for a distance of 13 fee 
It is clear that the inspector was not present when the chal 
line was drawn and that he did not observe anyone under the 
unsupported roof. 


The coal drill operator, Darrell Marshall, admitted to 
Inspector Kaak however that he had drawn the chalk line in 
question because the mining sequence was behind schedule and 
he was being pressed to keep his coal drilling process going 
Marshall also admitted that he had walked under the unsup¬ 
ported area even though he had seen the red flag warning of 
the danger. Based upon these observations and admissions 
Kaak thereupon issued section 104(d)(1) Withdrawal Order No. 
2817373 alleging an unwarrantable violation of the standard 
at 30 C.F.R. § 75.200. That standard provides in pertinent 
part that "no person shall proceed beyond the last permanent 
support 


The order reads as follows: 


A chalk centerline was observed on the roof of 
room No. 6 running from the last row of permanent 
supports, roof bolts, inby to the face. This 
area was and had not been supported when the coal 
drill operator, (D. Marshall), made the center- 
line on the roof. The distance from the last row 
of bolts to the face was 13 feet. Working 
section I.D. 003-0. 


The order was terminated 25 minutes later following crew 
remstruction on the roof control plan. 


upon questioning the foreman and miners in the area. Kaak 
nevertheless then issued section 104(d)(2) Order No. 2817375 
alleging an unwarrantable violation of 30 C.F.R. § 75.200. 

The order reads as follows: 

Physical evidence, footprints, were observed 
going through an area of unsupported roof in the 
X-cut between Entry No. 6 and Entry No. 7 at 
curve Y spad No. 1773. The opening averaged 
about 10 feet long by 10 feet wide. The height 
average was 6 feet. The area was rock dusted and 
foot prints were clearly visible. Work section 
I.D. 002-0. 

This order was terminated about 1 hour later after the crew 
was again reinstructed on the roof control plan and the area 
had been permanently supported. 

Citing the decisions of 5 Commission Administrative Law 
Judges ( Westmoreland Coal Company , Docket Nos. WEVA 82-34-R 
et al, May 4, 1983, Judge Steffey; Emery Mining Corporation , 

7 FMSHRC 1908, 1919 (1985), Judge Lasher; Southwestern 
Portland Cement Company , 7 FMSHRC 2283, 2292 (1985), Judge 
Morris; Nacco Mining Company , 8 FMSHRC 59 (1986), Chief Judge 
Merlin, review pending; Emerald Mines Corporation , 8 FMSHRC 
324 (1986), judge Melick, review pending) White County main¬ 
tains that the section 104(d) orders herein are invalid 
because they were not issued based upon a finding by an MSHA 
inspector of an existing violation of the Act or a mandatory 
standard. 

It is not necessary to here restate the supportive 
rational of the cited decisions. It is sufficient to state 
that I am in agreement with the rational of those decisions 
and the principles stated therein that section 104(d) orders 
cannot be issued based upon a finding by the inspector of a 
violation that has occurred in the past but no longer then 
exists. It is undisputed in this case that the inspector did 
not observe any violations being committed but that he based 
his issuance of the 104(d) orders before me upon evidence of 
past violations. Accordingly White County’s motion for 
partial summary decision is granted and the orders at bar are 
accordingly modified to citations under section 104(a) of the 
Act. 
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BON TRUCKING COMPANY, INC., 
Contes tant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
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SECRETARY OF LABOR, 
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CIVIL PENALTY PROCEEDINGS 

Docket No. KENT 86-104 
A.C. No. 15-13202-03544 

Berger No. 2 Mine 


DECISION APPROVING SETTLEMENT 
Before: Judge Melick 

These consolidated cases are before me under section 
105(d) of the Federal Mine Safety and Health Act of 1977 the 
"Act." Proceedings had been stayed in these cases at the 
specific request of the mine operator and the Secretary to 
await the decision of the United States Attorney as to 
whether to present criminal charges. Because of the age of 
these cases and the lack of specific information as to when t 




"These citations and orders were issued durin 
the investigation of the multiple fatal roof fall 
September 12, 1984 at the Berger No. 2 mine operat 
by Bon Trucking Company, Incorporated (Bon Truckin 
They are specially assessed penalties totalling 
$55,000.00. Bon Trucking has offered to settle th 
matters by the voluntary penalty payment of $50,0C 
to be allocated by the Secretary amoung (sic) the 
various violations. The Secretary has agreed, at 
request of Bon Trucking counsel, to accept payment 
the agreed amount in five monthly installments, th 
first of which is to be $10,000 due on the last da 
of the month in which the administrative law judge 
approves the settlement, with the remainder being 
paid $10,000 per month for the following four mont 
on the last day of each month. It is also underst 
that the total balance will be due together with 
interest and costs as provided by the Federal Mine 
Safety and Health Act of 1977 (Mine Act) and feder 
debt collection laws if Bon Trucking fails to make 
these installment payments as agreed. 


The Secretary submits that the following alloc 
tion of the settlement is consistent with the 
remedial purposes of the Mine Act in particular 
Section llO(i), and is in the public interest: 


Citation/Order No, 

30 C.F.R. 

proposed 

Settlemer 

2272775 

75.200 

$10,000 

$10,000 

2472776 

75.200 

$10,000 

$10,000 

2594994 

75.200 

$10,000 

$10,000 

2594996 

75.201 

$10,000 

$10,000 

2594993 

75.200 

$ 5,000 

$ 5,000 

2594995 

75.200 

$ 3,000 

$ 1,000 

2594997 

75.303 

$ 5,000 

$ 2,000 

2594998 

75.1200 

$ 2,000 

$ 2,000 
$50,000 

TOTAL 


$55,000 


The roof fall collapsed on six miners, killii 
four and injuring two, as indicated in the secre¬ 
tary's investigation report. The massive roof fa! 
occurred in the second set of entries off 1st rig) 
of the Berger No. 2 Mine, Harlan County, Kentucky, 


cross-cut widths exceeded the allowable widths as 
required by the roof control plan and that mining of 
pillars (second mining) inby the accident area had 
occurred. 

The Secretary's allocation of penalties approp¬ 
riately places the maximum penalty on those four 
violations which were the greatest contributing 
factors in the roof fall. This allocation properly 
requires full payment of the maximum civil penalty 
proposed for these four roof-control and mining 
method violations. In these violations. Bon Trucking 
was cited for not following the major provisions of 
its approved roof-control plan and for practicing 
mining methods which resulted in faulty pillar 
recovery. In a fifth violation, a $5,000 penalty is 
assessed for the violation citing Bon Trucking for 
mining pillars (second mining) when it did not 
include procedures for such activity or supporting 
the roof during second mining in the roof control 
plan submitted for MSHA's approval. 

Failure to provide supplementary roof support 
materials and failure to conduct a pre-shift examina¬ 
tion are violations cited which the Secretary also 
has included in this settlement. These violations, 
in the Secretary's view, contributed to a substan¬ 
tially lesser degree to the cause of the roof fall 
but were issued during the investigation and are 
discussed in the Secretary’s report. This lesser and 
indirect relationship to the accident supports the 
reduction of these proposals as indicated. The 
penalty proposal for the up-dated mine map violation 
remains unchanged, since maps provided by the 
operator at the time of the roof fall bore very 
slight resemblance, to the actual mining structure 
and conditions underground. A higher penalty was not 
proposed for this clear violation since, it too, was 
not directly related to the cause of the roof fall. 
The settlement amounts are consistent with what the 
Secretary would expect had the cases been litigated. 

All the violations in these proceedings were 
very serious. 


The Secretary maintains that these violations 



takes the position that for purposes of actions other 
than actions or proceedings under the Mine Act, 
nothing contained herein shall be deemed an admission 
by Bon Trucking that it violated the Mine Act or its 
standards. Therefore, the issue of Bon Trucking’s 
negligence is in dispute between the parties. 

The violations were abated in good faith and the 
operator's history of prior violations is not con¬ 
sidered a factor in their occurrence. The operator 
is medium in size and the payment of these penalties 
will not adversely effect its ability to remain in 
business. (However, the operator is not presently 
engaged in active operation of a mine.) 

This settlement agreement is the complete 
written agreement between the Secretary and Bon 
Trucking. While the Secretary agrees that this 
settlement is not an adjudication of the issues 
herein in dispute, it is understood by Bon Trucking 
that these citations and orders are final disposi¬ 
tions under the Mine Act and will be considered a 
part of Bon Trucking’s history for purposes of the 
Mine Act.” 


Based on the representations and documentation submitts 
in these cases I conclude that the proffered settlement is 
appropriate under the criteria set forth in section 110(i) < 
the Act and is consistent with this Commissions decision in 
Secretary v. Amax Lead Company of Missouri, 4 FMSHRC 975 
(1982). 


WHEREFORE, the motion for approval of settlement is 
GRANTED, and it is ORDERED that Bon Trucking Co., Inc., pay 
penalty of $50,000 in accordance with the payment schedule 
provided in the settlement agreement. The Contest proceedir 
are dismissed. 




nes b. crawrora, tsq., utnce or tne solicitor, u.s. Depart 
t of Labor, 4015 Wilson Blvd., Arlington, VA 22203 
srtified Mail) 



: Docket No. WEST 86-36-R 

SECRETARY 0!' LABOR, : Order No. 2503819; 10/22/85 

MINE SAFETY AND HEALTH : 

ADMINISTRATION (MSHA), : Deer Creek Mine 

Respondent : 

DECISION 

Appearances: Timothy Biddle, Esq., and Peter K. Levine, Esq., 

Crowell & Moring, Washington, D.C., 
for Contestant; 

James H. Barkley, Esq., Office of the Solicitor, 
U.S. Department of Labor, Denver, Colorado, 
for Respondent. 

Before: Judge Morris 

These consolidated cases, heard under the provisions of t 
Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801 ej 
seq ., (the Act), arose from a regular inspection of contestant 
Deer Creek coal mine on October 22, 1985. On that date a fed< 
mine inspector issued citations under section 104(d)(1) of th* 
Act. 

Emery contests the citations and denies that a violation 
occurred; further, Emery asserts that if a violation occurred 
was not caused by Emery's unwarrantable failure to comply witl 
the regulation . 

The cases were expedited and heard in Salt Lake City, Utc 
on March 5, 1986. Emery submitted two Commission decisions ii 
support of its position. The Secretary did not submit any po: 
hearing submissions. 


General Background 


The parties stipulated that Emery is subject to the Act . 
the administrative law judge has jurisdiction over the disputi 
The citation and order attached to the notices of contest are 
authentic copies of the ones served on Emery. Further, the 
inspector was a duly authorized representative of the Secreta. 
of Labor when the citation and order were issued. Finally, t 
citation and order at issue were properly served on Emery (Tr 
6 ) . 



and [sic] sagging between the roofbolts, several steel 
roof matts have buckled and several roofbolts have pulled 
through the bearing plates, the chain link has loaded up 
with broken top between the matts causing it to sage 
[sic] on to the trolley gard [sic] compressing it against 
the energized trolley, loaded trips of material have 
rubed [sic] against the top tearing the chain link at 
two locations. 

The cited regulation provides as follows: 

§ 75.200 Roof control programs and plans. 

[STATUTORY PROVISIONS] 

Each operator shall undertake to carry out on a con¬ 
tinuing basis a program to improve the roof control 
system of each coal mine and the means and measures to 
accomplish such system. The roof and ribs of all active 
underground roadways, travelways, and working places 
shall be supported or otherwise controlled adequately to 
protect persons from falls of the roof or ribs. A roof 
control plan and revisions thereof suitable to the roof 
conditions and mining system of each coal mine and ap¬ 
proved by the Secretary shall be adopted and set out in 
printed form on or before May 29, 1970 . The plan shall 
show the type of support and spacing approved by the 
Secretary. Such plan shall be reviewed periodically, at 
least every 6 months by the Secretary, taking into con¬ 
sideration any falls of roof or ribs or inadequacy of 
support of roof or ribs. No person shall proceed beyond 
the last permanent support unless adequate temporary sup¬ 
port is provided or unless such temporary support is not 
required under the approved roof control plan and the 
absence of such support will not pose a hazard to the 
miners. A copy of the plan shall be furnished to the 
Secretary or his authorized representative and shall be 
available to the miners and their representatives. 

Summary of the Evidence 
MSHA's Evidence 


MSHA inspector Dick Courtney Jones, a person experienced in 
ng, issued a citation and order in the First South switch 
of the Emery Deer Creek Mine on October 22, 1985 (Tr. 


As a result there was a lot of caving and settling in • 
(Tr. 26). A portion of the roof was also secured with 
fencing (Tr. 35). 

The inspector indicated (referring to an area sho\ 
exhibit Pi) that some of the roof bolts had failed and 
fractured coal was causing the chain link to sag. Fou; 
roof bolts had failed. Also pressure on the bolts had 
six by six metal plates over the head of the bolts (Tr 
Such bolts are no longer effective when the roof press 1 
the plates over the end of the bolts (Tr. 34, 35). Th 
an uncommon occurrence and it indicates "real pressure 
area (Tr. 39 ) . 

During an inspection the roof and rib areas are a 
checked. In a location where the top had been secured 
link fencing the coal had sagged down to a point where 
link was pressing across the trolley (Tr. 35). One of 
trolley guards had already worn through. The clearanci 
trolley wire should be six to eight inches (Tr. 35, 36 
trolley wire carries 250 to 300 volts of DC power. If 
occurs between the energized trolley and the chain lia 
resulting sparking and heat could cause a serious and 
fire in a short time (Tr. 37, 38, 44). In the inspect' 
opinion about 65 feet of roof in this area had deterio 
43) . 


The inspector considered this to be an S & S viol, 
company should have known of the condition because sup 
travel through the area (Tr. 50, 51). They could have 
condition of the trolley wire as well as the failed bo 
51, 52). The loss of bearing plates indicated the bol 
longer sustaining their weight. The leaning timbers i 
also confirmed this view. It would take at least a we 1 
possibly months before a bearing plate becomes separat 
bolt. There are always physical signs before a plate 
In the area there was no indication of the plates that 
forced over bolts (Tr. 40-42, 56). This particular ar 
subject to a preshift examination (Tr. 52). The presh 
aminer should have checked for any such problems (Tr. 
inspector found that no entry had been made concerning 
dition in the preshift and onshift examinations book (' 

In abating the violation extensive work was requi 
support the roof. This also indicated to the inspecto 
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chain link fence and the roof (Tr. 224). 


Witness Tucker confirmed inspector Jones' testimony about 
statement to Christensen (Tr. 226). 

If the trolley wears through the guarding and comes in 
:act with the chain link fence, a fire could result. Also 
•e was a possibility of chain link, fence striking the miner as 
;as riding through the area. Fire and roof fall hazards 
>ted in this area of bad top (Tr. 90, 91). The fracturing of 
roof and its settlement onto the chain link took one or two 
:s to occur (Tr. 92-93). 

In Tucker's opinion this condition was apparent and should 
? been known to management on the day of the inspection. In 
.tion, in Tucker's view, the condition existed for a week or 
? before the inspection (Tr. 101). But he had no scientific 
:ground to support his opinion (Tr. 111). 

Emery's Evidence 


Kenneth D. Calihan, Emery's shift foreman, oversees the 
luction of coal and is responsible for safety at the Deer 
;k coal mine (Tr. 140-142). 

The First South track haulage runs from No. 1 crosscut to 
•oximately No. 120 crosscut. The area of roof discussed by 
inspector was approximately from 58 crosscut to 80 crosscut 
, 143). At the time of the inspection, between crosscut 62 
78, there was a row of cribs installed on five-foot centers 
full length of the area. The mining activities created a 
• condition known as a squeeze or a roll (Tr. 143 , 144 ) . The 
)S on one side and timber on the other in the 65-66 crosscut 
i provided additional roof support (Tr. 144-146). It was not 
sible to place timber and cribs any closer (Tr. 147). The 
i cited by the inspector, between crosscuts 65 and 66, was 
sloped with 6 foot conventional roof bolts. At various times 
bottom and top were cut and the area was matted (Tr. 145). 
mats had some bulges in it from catching the fractured top 
*een the gaps in the mats (Tr. 150). 

Calihan returned to the area with Inspector Jones and Max 
cer (Tr. 151). The bulging in the chain link did not indicate 
serious long term problem (Tr. 152). Calihan described how 


The Emery safety department, as well as its safety i 
mittee, monitors this area. Calihan had not had any repi 
about problems in the area in the year before the issuam 
citation (Tr. 147). Three fire bosses, who are certifie* 
inspectors and part of the union work force, walk the ar< 
each shift (Tr. 148, 149). Calihan could not recall any 
of problems in this area (Tr. 149). 

When Calihan was called to 65-66 crosscut he saw th, 
trolley wire was close to chain link mesh in spots (Tr. 
The condition was not obvious (Tr. 153). The wear on th' 
wire might have been caused by clearance in the area (Tr 

In this area some roof bolts had been bent and some 
missing plates (Tr. 156). Calihan agreed that it takes 
for bearing plates to pop off (Tr. 181, 186). The ones ■ 
missing plates were above the wire mesh. They looked ol 
Conventional roof bolts can be distinguished by their st 
material (Tr . 156). In Calihan*s opinion the roof was a 
supported (Tr. 156, 157) however, he would change his op 
(that the roof was adequately supported) if it was the 1 
of bolts that were losing its bearing plates (Tr. 187). 
inspector and Calihan only discussed the wire mesh, the 
guard and the roof bolts (Tr. 157). They shook some coa 
the wire mesh. There was still a good layer of trolley 
there were ample roof bolts in place (Tr. 157). 

Gary W. Christensen, Emery’s safety engineer, testi 
he had traveled through the 20-foot wide entry for over 
(Tr. 188, 189). The entry had been mined to a width of 
feet (Tr. 190 ) . 

Emery has been aware of the movement in the area an 
matted the roof and installed additional roof bolts. On 
22 Christensen was instructed to check the area for mate 
pushing against the chain link (Tr. 192). Christensen c 
the chain, dumped out the coal and rewired the chain lin 
194, 212, 220). As he dumped out the coal the inspector 
at the surrounding top. Jones pointed out to the witnes 
the bolts had pulled through some of the bearing plates, 
plate was still on the top side of the chain link. Chri 
could not see any newer bolts that had been popped off ( 
Christensen felt that the new bolts that had been instal 
provided adequate support in the area (Tr. 215). The me 
discussed that the chain link was down against the troll 
Tr. 196 . Jones indi ate he ted immediate ar .ion i 


I credit MSHA's evidence in resolving the credibility 
nflicts in this case. 

During the inspecting of this entry Inspector Jones observ 
hat four roof bolts had "popped 11 their plates. This indicated 
xtreme pressure in the area. In addition, there is persuasive 
vidence that the condition existed for at least a week, probab 
onger. This evidence arises from the inspectors opinion. It 
s further supported by the absence of any of the popped plates 
ying in the area, as well as from the imprint on the chain li 
ncing caused by the plates. In short, the most recently in- 
tailed roof bolt plates were the ones that failed. 

Emery's evidence counters the inspector's view: the 
perator's witness felt the bulging in the chain link, fencing 
esented no long term problem. I agree, the bulging in the 
hain link was not pivitol to the violative condition. It mere 
rved to focus attention on this portion of the entry. 

Emery's witnesses further claim the roof, although a probl 
ea, was adequately supported by the three different sets of 
of bolts installed with mats on different occasions. Some 
ates were on the top side of the chain link. 

I credit Inspector Jones' contrary evidence and expertise 
is case. Jones has been a coal mine inspector for eleven yea 
ior to becoming an inspector he had fifteen years* experience 
s an underground miner including section foreman in the Deer 
eek mine. He also served as a fire boss (Tr. 15-18). At the 
ime of the inspection he was particularly checking the roof an 
ib areas. Witness Tucker further supports the testimony of 
nspector Jones. 

While Emery's witnesses were experienced in underground 
ining I do not consider their expertise to be as persuasive. 

In support of its* position, Emery relies on the Commission 
cision in Westmoreland Coal Company , 7 FMSHRC 1338 (1985) and 
ited States Steel Corporation, 6 FMSHRC 1423 (1984). These 
ases are offered in support of Emery's argument that there was 
o violation and, in any event, no unwarrantable failure. Emer 
gues (Tr. 229-230) that it had taken substantial steps to 
ontrol the roof in this area. Further, the problem of the loc 


"pop" off (Tr. 181, 186). Finally, the evidence fails to 
indicate the presence of any of the popped plates in the ar> 

The cases relied on by Emery are not factually control 
Here, the roof bolts had shed their plates at least a week 
the citation. Emery's inspectors should have detected this 
dition. No action was taken. In Westmoreland the Commissi 
held there was no "unwarrantable failure' 1 because "each and 
miner who observed the formation before it fell, including 
foreman, attempted to bar it down ..." 7 FMSHRC at 1342. I 
case at bar an unstable roof was permitted to exist in a tr 
way for at least a week, probably longer. Emery should hav 
known of this condition. 

The Commission decision in United States Steel Corpora 
does not support Emery. To restate the holding in the case 
bar: Emery's failure to correct this defective roof for a w 
constituted an unwarrantable failure on its part as that te 
defined by the Commission. 

For the reasons herein stated the contest of Citation 
2503818 should be dismissed. 

WEST 86-36- R 

In this case Emery contests Order No. 2503819. MSHA's 
alleges Emery violated 30 C.F.R. § 75.200, the same regulat 
allegedly violated in the companion case. 

The order reads as follows: 

A large loose rib is present along the First South 
track at the 3rd West switch. This rib is approxim 
six feet high and 25 feet long and has seperated [s 
from the top and main coal seam. The rib is being 
ported by steel rib bolts and steel matts however t 
weight of the rib has caused several bolts to break 
pull through the bearing plates and matts. Haulage 
equipment regularly park along this area while swit 
out with equipment traveling to the 3rd West area o 
mine. 


S ummary of the Evidence 
MSHA's Evidence 


subtle settling (Tr. 60). 

The inspector was concerned that the rib would come off a 
anyone adjacent, to it would be crushed (Tr. 60) . He has the 
uthority to close an area but he did not do so (Tr. 76) . Aft 
the rib was taken down, Emery installed seven cribs, side to s 
(Tr. 61). 

Most of the working section, 200 to 300 men, would use th 
route (Tr. 62, 63). Between 10 and 15 locomotive man trips pe 
shift would stop approximately four feet from the rib (Tr. 63- 
requently men stand near the rib stretching their legs or 
sitting in the man trips (Tr. 65). 

The rib would have come off if this condition had not bee 
corrected. A fatality could have occurred (Tr. 69). This 
obvious condition had been deteriorating over a period of mont 
(Tr. 69). 

This rib should have been examined by a preshift examiner 
(Tr. 70). 

MSHA's witness Tucker also stated that the bolted 4 to 5- 
rib was fractured at the top (Tr. 94). One bolt was hanging 
loose; this left one bolt to hold most of it (Tr. 95). The ri 
was undercut about three feet (Tr. 95). On the side of the 
pillar, where the telephone was located, there were two to 
three-inch wide cracks running the length of the rib (Tr. 95, 
he fracture had existed for some time (Tr. 97). 

Management should have known about the rib because it was 
obvious and it should have been known to Emery. In addition, 
iners would also comment about it (Tr. 97-98 , 101, 103). 

About a year before the MSHA inspection a union inspectic 
team recommended to the mine foreman that the rib be checked < 
98-101). In the close out conference following the union 
inspection Emery said some additional support had been placed 
the rib (Tr. 100). 


Emery's Evidence 


Emery's witness Kenneth Calihan indicated he travels the 
Third West Switch area where this order was issued (Tr. 157). 


roof <Tr. 159). The purpose of the pinning and matting is to 
hold the rib in place (Tr. 160). If you take i.t down and widen 
the area you would have to add cribs or timber later (Tr. 160). 
It was observed by almost anyone passing by the area (Tr. 161). 
Fire bosses also walk by this area (Tr. 161). But the mine 
foreman had not received any reports of problems with this area 
(Tr. 161, 162 ) . 

Calihan didn’t think it was necessary to take the rib down 
nor was it evident to him that the back was fracturing (Tr. 164; 
The rib was taken down, but Calihan felt this was more dangerous 
than to leave it up because the worker pulling it down would be 
in danger (Tr . 165). 

Calihan considers that undercutting was deliberately done k 
digging but he agreed there were several one to two foot voids 
without foundation under the rib (Tr. 165-167). Calihan could 
see a crack in the rib at the roof but he did not know its dept) 
(Tr. 168). He further observed one loose roof bolt (Tr. 170). 

Emery's witness, Gary Christensen, indicated that the Thirc 
West Switch area is about 1500 feet from the 65-66 crosscut (Tr, 
188, 197). Christensen called his supervisor, Calihan, from th: 
area (Tr. 197). Inspector Jones, who was present, brought the 
condition of the rib to Christensen's attention (Tr. 198). Jom 
said it wasn't adequately supported and Christensen could see 
that it had pulled away from the rib at the top. The rib was 
batted, pinned and cross matted (Tr. 199). The mat had pulled 
away from the top pin (Tr. 200). He didn't see any cracks in t) 
rib (Tr. 201-206). 

The rib is approximately 15 feet from the switch inter¬ 
section and about the same distance to the telephone booth (Tr. 
202 ) . 

There was no indication of any recent movement of the rib 
(Tr. 203). 

Discussion 

I credit MSH&'s evidence in resolving the credibility 
conflicts in this case. 

Inspector Jones described the conditions related in the 
summary.of the evidence. Emery's evidence takes a lesser view . 
t e e ’o e s of th<? nrnhlpm. RiV TTmortr'a v k* « ,* **-»i i, 


J. J. ^ 
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from the top. 


Discussion 


The obvious physical condition of the rib was essentially 
agreed to by all witnesses. These conditions cause m: to con¬ 
clude that the rib at this switch area was unstable and not 
adequately supported. For these reasons I concur in MSHA' s 
position that a violation occurred. 

Emery argues that it had taken substantial measures to 
secure the rib with bolts and mats. Further, it had been stafc 
and solid for over a two-year period (Tr. 229-230). I disagre 
The unstable condition described by the inspector and witness 
Tucker had clearly existed for a long period of time. This w t 
not a "judgment call" as contended by Emery. About a year bef 
the MSHA inspection, witness Tucker's safety committee reconune 
ed to the mine foreman that the rib be checked. 

The contest of Order No. 2503819 should be dismissed. 

Conclusions of Law 


Based on the record and the factual findings made in the 
narrative portion of this decision, the following conclusions 
law are entered: 


1 . 

2 . 

8 6-35-R 

3. 

failure 

4. 


The Commission has jurisdiction to decide this case. 

Contestant failed to meet its burden of proof in WES1 
and WEST 86-36-R. 

Contestant's conduct constituted an unwarrantable 
to comply with the regulation. 

The contests filed herein should be dismissed. 


ORDER 


Based on the foregoing facts and conclusions of law, I en 
the following order: 

1. The contest filed in WEST 86-35-R is dismissed. 

2. The contest filed in WEST 86-36-R is dismissed. 


of Labor, 1585 Federal Building, 1961 Stout Street, Denver 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA}, 
Petitioner 

v. 

GREENWICH COLLIERIES, 

Respondent 


CIVIL PENALTY PROCEEDING 

Docket No. PENN 85-307 
A.C\ No. 36-02404-03595 

Greenwich No. 2 Mine 


ORDER OF DISMISSAL 


Before: Judge Koutras 

This proceeding concerns a proposal for assessment of 
civil penalty filed by the petitioner against the respondej 
pursuant to section 110(a) of the Federal Mine Safety and 
Health Act of 1977, 30 U.S.C. § 801 et seg . The petitione: 
proposed a civil penalty assessment in the amount of $1,00< 
for an alleged violation of mandatory safety standard 30 C 
§ 75.316, as stated in section 104(d)(2) Order No. 2407401 
April 10, 1986. 

This case was docketed for hearing with seven other c. 
in Indiana, Pennsylvania, during the hearing term June 3, 
1986. When the case was called for trial, petitioner's coi 
confirmed that the contested order has been vacated- Coun 
moved that the civil penalty proposal be withdrawn, and th. 
the case be dismissed. In support of the motion, counsel 
asserted that the inspector relied on an .incorrect standar- 
that the cited "condition or practice" does not constitute 
violation of the respondent's approved ventilation plan. 

After due consideration of the petitioner's oral moti 
to dismiss, IT IS GRANTED, and this cast.' IS DISMISSED. 



Joseph T. Kosek, Esq., Greenwich Collieries, P.0. Box 367 
Ebensburg, PA 15931 (Certified Mail) 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

GREENWICH COLLIERIES, 

Respondent 

GREENWICH COLLIERIES, 

Contestant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Respondent 


CIVIL PENALTY PROCEEDING 

Docket No. PENN 86-51 
A.C. No. 36-02404-03608 

Greenwich Collieries No. 2 

CONTEST PROCEEDINGS 

Docket No. PENN 86-7-R 
Order No. 2549436; 9/3/85 

Docket No. PENN 86-8-R 
Order No. 2549437; 9/3/85 

Docket No. PENN 85-314-R 
Order No. 2549335; 8/30/85 

Greenwich No. 2 Mine 


DECISION AND ORDER OF DISMISSAL 

Appearances: Linda M. Henry, Esq., Office of the Solicitoi 

U.S. Department of Labor, Philadelphia, 
Pennsylvania, for the Petitioner/Respondent; 
Joseph T. Kosek, Esq., Greenwich Collieries, 
Ebensburg, Pennsylvania, for the Respondent/ 
Contestant. 


Before: Judge Koutras 

Statement of the Proceedings 

These consolidated proceedings were scheduled for hear; 
in Indiana, Pennsylvania, during the hearing term June 3-5, 
1986, along with several other cases involving these same 
parties. Docket No. PENN 86-51, is a civil penalty proceed: 



Mine Safety and Uea.l.th Act of 197 •, 30 U.S.C. § 801 et t 
MSHA sveks civil penalty assessments for live alleged v: 
tions of certain mandatory safety standards found in Pai 
Title 30 r Code of federal Regulations, as charged in fi' 
section 104(d) (?) orders, with special "St.S" findings, 
on the respondent Greenwich Collieries in August and Se 
1985. Docket Nos. PENN 85-314-R, PENN 86-7-R and PENN 
arc three contests filed by Greenwich Collieries cha31e 
the legalitv of three of the orders (254H335, 2549436, 
2549437). 


Discussion 


The conditions or practices cited as alleged viola 
in these proceedings are as follows: 

Order No. 2549419 - August 22, 1985, 30 C.F.R 
§ 75.516~2~(c)~ I Additional "insulation was not pro¬ 
vided for the communication circuit (twist wires) 
where they crossed over and under power cables in 
the track entry leading to the M3 tailgate of the 
M5 longwall working section. This telephone wire 
was twisted around 550 volt pump cables at the 
distribution box at the M3 tf2 crossbelt. This box 
was placed in this area on 8-21-85 and the tele¬ 
phone wire should have been seen. This telephone 
wire also crossed 550 volt pump cables in the 
track entry and certified persons should have seen 
this condition. 

Order No. 2549335 - August 30, 1985, 30 C.F.R 
§ 75.4QCK An accumulation of combustible” material 
consisting of paper, rags, and card board boxes 
was allowed to exist in the first crosscut inby 
the M-2 track switch, within 8-1/2 feet of the 
energized trolley wire 250 volts D/C power. The 
cardboard boxes measured with a standard rule 
1-1/2 x 2 foot in width, 3 foot in length. There 
wore 8 of them with fiberglass insulation in them. 
There were also several smaller cardboard boxes 
filled with paper and rags in this area. This are. 
was preshifted on the 4 to 32 p.m. shift at 10:00 
hours, R.B. on the 8/29/85. 


and contained a cutter along the lei: L rib of which 
4" to 6" of rock fell out. The roof supports in this 
area, posts and holts, showed sign of pressure on them. 
This area is examined each shift during the preshift 
examination. 

Order No. 254 9 437 - September 3, 1985 , 30 C,F. R, 

§ 75.303(a) . An adequate preshift examination was 
not conducted in the M~14 area of the mine in that 
an obvious violation and hazardous condition existed 
along the M-14 track entry and this condition had 
not been reported or recorded in the book provided 
for this purpose on the surface. This area was pre¬ 
shifted on the 12:01 a.m. to 8 a.m. shift on 9/3/85 
by Donald Schroyer. It was apparent that this con¬ 
dition existed for a period of time. 

Order No. 2404348 - September 16, 1985, 30 C. F, R. 

§ 7 5.400 . An accumulation of ^combustible materials 
(lunch wrappers and wax paper) were thrown on the 
mine bottom in the last open crosscut off of the L-l 
entry in the M-5 longwall section ID No. 004. The 
crosscut is used for the men eating dinner. 

When these dockets wore- -jailed for trial, the parties 
advised me that they had reached a settlement ol : all of the 
contested violations, and pursuant to Commission Rule 30, 

29 C.F.R. § 2700.30, they jointly moved for approval of the 
proposed settlement. The parties were afforded an opportunity 
to present their proposals on the record, and the proposed 
settlement disposition is as follows: 


30 C.I’.R. 


Order No. 

Date 

Section 

Assessmen t 

Settlemen 

2549419 

8/22/85 

75.516-2(c) 

$ 500 

$ 100 

2549335 

8/30/85 

75.400 

800 

400 

2549436 

9/3/85 

75.202 

1,000 

1,000 

2549437 

9/3/85 

75.303(a) 

1,000 

1,000 

2404348 

9/16/85 

75.400 

500 

250 


removed from the mine, but were cited by the inspector before 
this could be done. Under the circumstances , counsel suggest 
that the degree of negligence is not as high as originally 
believed, and that the proposed settlement of $400 for the 
violation is not unreasonable. 

With regard to Order No. 2404348, petitioner's counsel 
pointed out that the cited accumulations consisted of paper 
materials discarded by the miners immediately after eating 
their dinner on the shift prior to the inspection. Counsel 
believes that the proposed settlement of $250 is reasonable 
under the circumstances. 

With regard to Order No. 2549419, petitioner's counsel 
asserted that the gravity was low and that it was unlikely 
that the cited condition would result in an accident or injur 
Under the circumstances, counsel believed that the agreed upc 
settlement of $100 is reasonable. 

The parties agreed that the respondent is a medium to 
large size mine operator employing 700 miners at all of its 
operations, and that its annual coal production was approxi¬ 
mately two million tons. They also agreed that the annual 
production for the No. 2 Mine is approximately 877,000 tons, 
and that the payment of the civil penalties in question will 
not adversely affect the respondent's ability to continue in 
business. 

The parties agreed that all of the violations were abate 
in good faith within the times fixed by the inspectors. 
Petitioner's counsel confirmed that the respondent's history 
of prior violations consists of 245 paid assessments for the 
first 9 months of 1985, 214 in 1984, and 155 in 1983. 

Conclusion 


After careful review and consideration of the pleadings, 
and arguments made in support of the joint oral motion to 
approve the proposed settlement disposition of this case, I 


The respondent IS ORDERED to pay civil penalties m the 
ttlement amounts shown above within thirty (30) days of the 
te of this decision. Upon receipt of payment by MSHA this 
tter is dismissed. 

In view of the settlement disposition of the civil penalty 
se, including the disputed orders in question which were 
ntested, Contest Docket Nos. PENN 85-314-R, PENN 86-7-R, and 
NN 86-8-R, ARE DISMISSED. 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

YOUGHIOGHENY AND OHIO COAL 
COMPANY, 

Respondent 


YOUGHIOGHENY & OHIO COAL 
COMPANY, 

Contestant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Respondent 


; 'IVJ L PENALTY PROCEEDINGS 

Docket No. LAKE 8b-56 
A.C. No. 33-00968-036P-9 

Docket No. LAKE 86-57 
A.C. No. 33-00968-03630 

•;elms No. 2 Mine 


CONTEST PROCEEDINGS 

Docket No. LAKE 86-20-R 
Order No. 2823802; 10/17/85 

Docket No. LAKE 86-21-R 
Order No. 2823806; 10/28/85 

Docket No. LAKE 86-30-R 
Order No, 2823831; 11/19/85 

Wei.ms No. 2 Mine 


DECISIO N 

Appearances: ’atrick M. 2ohn, Esq., Office of the Solicitor, 

U.5. Department of Labor, Cleveland, Ohio for 
uhe Secretary of Labor? 

Robert C- Kota, Esq,, St. CJairsville, Ohio for 
Voughiogheny & Ohio Coal Company. 

Before: Judge Melick 

These consolidated cases are before me under section 
105(d) of the Federal Mine Safety and Health Act of 1977, 30 
U.S.C. § 801 et. seq. , the "Act," to challenge citations and 
withdrawal orders issued by the Secretary of Labor to the 
Youghiogheny & Ohio Coal company (Y&O). 




The roof control plan was again not complied with 
In the 3 section of main East at the foLlowing loca¬ 
tions: (1) "A" Entry - the one row of temporary 

roof supports wore installed 60 inches., 67 inches, 

70 inches and 62 inches from the face and another 
row of temporary roof supports was required to be 
installed in this area prior to installing the last 
row oJ: bolts in this entry at that time. (2) "D" 

Entry - the last temporary roof supports in the 
second row of supports which was in the right side 
of the entry was [sic] 90 inches from the right, rib 
leaving unsupported roof 78 inches from the first 
row temporary roof support on the right side of the 
entry to the face (78 inches X 90 inch area) and 
requiring another temporary roof support prior to 
bolting. (3) D - E crosscut - in the '.-second row of 
temporary row of roof support, one was 20 inches 
from the other, width wise, and the last support on 
the right side was 96 inches from the right rib 
leaving unsupported roof 22 inches from the first 

/Section 104(d)(1) oc~"the’ Act reads as follows? 

"If, upon any i aspect ion of a coaJ or other mine, an 
.ithorized representative of the Secretn/ y f: tndn that there 
as be• 'Vi a violation of a.-v mandatory health or safety 
Luncvu'u, and if he a ...so finds that, while the conditions 
i ant^.ci by such violation do not cause imminent danger, such 
ioJution is of such nai ure as could significantly and sub- 
tantlally contribute to the cause and effect of a coal or 
'.her mine safety or health hazard, and if he finds such 
iolation to be caused by an unwarrantable failure of such 
aerator to comply with such mandatory health or safety 
tandards, he shall include such finding in any citation 
Lven to the operator under this Act. If, dnrinq the same 
aspection or any subsequent inspection of such mine within 
) days after the issuance of such citation, an authorized 
'preoentative of the Secretary finds another violation of 
■*y mandatory health or safety standard and finds such viola- 
'on to be also caused by an unwarrantalbe failure', of such 
nerator to so comply, he shall forthwith issue an order 
squiring the operator to cause c\ll persons in the area 
rfected by such violation, ;>scept those pe»‘sons refeted to 
i subsection (c) to b •. w* thurawi*. from, .-.up hi ut- prohibited 
com entering such area u-' ,: : 1 an author :■ a »t pro.-sen tativtf of 

io c! a c> r « V* t* v m d a V* a r ini n ^ <■•. JHai emr-bi ui n’lal* ' nn h?i « !~io r> al-ai- ad •• 


in tne orcier nor tnac ciietstj iciuls luiisi.uui.c viuj.anuuo uj. 
its roof control plan page 57 (Appendix A).V It argues only 
that the violations were not "significant and substantial" 
and were not caused by its "unwarrantable failure" to comply 
with the roof control plan. 

A violation is "significant and substantial" if (1) there 
is an underlying violation of a mandatory safety standard, 

(2) there is a discrete safety hazard, (3) there is a reason¬ 
able likelihood that the hazard contributed to will result in 
injury, and (4) there is a reasonable likelihood that the 
injury in question will be of a reasonably serious nature. 
Secretary v. Mathies Coal Company , 6 FMSHRC 1 (1984). 

In this regard MS HA coal mine inspector Franklin Homko 
testified that there had been 17 roof falls during 1985 at 
the Nelms No. 2 Mine and that two of those roof falls had 
occurred in the No. 3 section at issue. Based on this 
history and the noted deviations from the requirements of the 
roof control plan Homko opined that it was reasonably likely 
that a partial or complete roof fall could occur in the area 
cited. He further opined that should a roof fall occur it 
was reasonably likely that miners working beneath the roof 
would receive serious or fatal injuries. 

Assistant Y&O safety director Lawrence Wehr acknowledged 
that the right side of the crosscut between the D and E 
Entries and the D Entry itself were not adequately supported 
and in fact were "dangerous". Under the circumstances I find 
that the violation was "significant and substantial” and 
serious. 

Unwarrantable failure is defined as the failure by an 
operator to abate a condition that he knew or should have 
known existed, or the failure to abate because of indif¬ 
ference or lack of due diligence or reasonable care, Ziegler 
Coal Corp. , 7 IBMA 280 (1977); United States Steel Corp. , 6 
FMSHRC 1423 (1984). In this regard it is not disputed that 
Inspector Homko had, only 3 days before the issuance of the 


^7 Y&0 understandably did not object to the multiplicity of 
charges set forth in the orders before me (16 separate viola¬ 
tions charged in the two orders). To the extent that such 
multiple charges prevent separate "significant and substan¬ 
tial" and "unwarrantable failure" findings for each violation 


In addition Homko obseived that the cited violative cor 
ditions had not been reported in the required on-shift and 
pre-shift reports from October 27, 1985, at 12 p.m. through 
the time he issued the order at bar on October 28. It is nc 
disputed that the cited area was subject to pre-shift and 
on-shift examinations to be performed by state certified 
persons such as a section foreman or fire boss and that any 
defects in roof control must be documented in these reports, 
Homko also observed that notation cards placed in the sectic 
and initialed and dated by the certified inspectors showed 
that the inspections had been performed after 4:00 pm on the 
27th of October. The failure of these certified inspectors 
to have discovered and reported these violative conditions 
that from their nature should have been fairly obvious, leac 
me to also conclude that the operator should have known of 
the cited violations. 

Under the circumstances I find that the violation was 
caused by the "unwarrantable failure" of the operator to 
comply with the standard. Based on the same evidence I fine 
that the mine operator was negligent. Even though some of 
the certified inspectors who failed to detect the violation 
may have been union employees they were clearly acting as 
agents of the operator while performing these pre-shift and 
on-shift inspections. The negligence is in any case there¬ 
fore attributable to the operator. 

Withdrawal Order No. 2823831, issued under section 
104(d)(1) of the Act, footnote 1 supra , alleges 8 other 
violations of the operator's roof control plan under 30 
C.F.R. § 75.200 and charges as follows: 

The roof control plan was not complied with in the 
following rooms off "E" Entry of 5 section: (1) 71 
room - the last cut in this room had a cut taken on 
the straight and then cut to the left and right of 
the room for the width of the miner leaving an area 
of more than 20 feet wide inby the last row of 
bolts (Fan type cut at face) . This type of side 
cutting is not supported on either side before work 
is done in or inby this area similar to an inter¬ 
section but not mined to create one. (2) 72 room - 
same condition or practice as in No. 71 room, but 
the right cut holed into unsupported roof fan cut 
from the No. 71 room. There was only one post and 
pt d^na<=»r h ^rd lne?t 1 ed rmtbv th£> n i h 7 


Carter, section foreman, supervised mining or 
No. 73 room and J. Marshall, section forman, 
the the No. 71 and 72 room. 


the 

minec 


The Secretary contends that the order charges 8 
violations of the plan, namely: (1) in room 71 the ail 
to the left off the last straight cut; (2) in room /I t 
taken to the right off the last straight cut? (3) in tc 
in referring to the "same condition or practice as .in t 
room" the order refers to the cut taken to the left oi i 
last straight cut? (4) in room 72 the cut taken to the 
off the last straight cut; (5) the right side cut in U 
room was cut so tnat n. holed into the /I room into unt 
ported roof created by the left side cut taken in tho - 
room; (6) in the 72 room only one post and a danger bo£ 
were installed outby the cut; (7) in room 73 the cut tc 
the left off the last straight cut; and (8) in the 73 i 
only one post and a danger board were installed outby l 
cut. 


It is undisputed that the cited cuts were taken ir 
manner depicted on Exhibit GX-8 (Appendix B). Y&O ackr 
ledges that it did not have a sufficient number of post 
with a danger sign in rooms 72 and 73 but maintains the 
did have the requisite danger sign posted and that thei 
this admitted violation constituted a mere technicality 
non "significant arid substantial" violation. Y&O deni*- 
other alleged violations of the roof control plan. 

The Secretary first alleges that the cut taken to 
left (violation No. 1) and the cut taken to the right i 
>:ion No. 2) in room 71 violated provisions .16 and 1.9 or 
'.'.5 and 56 of the roof control plan and also violated t\ 
toot room width requirments set forth on page 51 of t.h* 
control plan. Provision 19 on page 56 of the roof coni 
plan as clarified at hearing by agreement of the parti* 
(Transcript 220-224) provides that "the last projected 
room or crosscuts not to be used as travelways need no! 
supported if the entrance to such areas are [sic] post* 
v.’ith one row of supports installed on a maximum of fiv* 
loot centers and 'DANGER 1 signs placed." The Secretary 
argues in its post hearing brief that since the provis: 
the "last projected cut" is expressed in the singular * 
cne cut is permitted and that the side cuts to the rigl 
to the left were therefore in excess of the one allowec 
j.ro i io 19. 



either temporary or permanent supports before any 
work is done in or inby the intersection. 


Y&O maintains that it complied with provision No. 16 because 
the continuous miner operator was under supported roof when 
the sidecuts were made and no other work was to be done in c 
inby since mining had been completed in that area. Y&O alse 
points out that the sidecuts were in fact begun in areas the 
were permanently supported as required by provision 16 and c 
evidenced by roof bolts shown in the diagrams in evidence. 

The Secretary next maintains that if the operator 
intends to take a side cut it must support the roof not onl^ 
in accordance with provision 16 but also in accordance with 
the instructions and diagram found on page 57 (Appendix A). 
Y&O counters however by pointing out that the diagram on pac 
57 is applicable only to advancing sections and is not appli 
cable under the specific exceptions set forth in provision ] 
on page 56 of the plan. 

The Secretary argues, finally, that there was neverthe¬ 
less a violation of the plan because Y&O exceeded the maximi 
room width allowance of 20 feet set forth on page 51 of the 
roof control plan. Y&O maintains on the other hand that the 
cited fan cuts were equivalent to crosscuts and accordingly 
the corresponding room size in those locations must neces¬ 
sarily exceed the 20 foot maximum width otherwise required l 
the roof control plan. 

Upon my own independent examination of the provisions c 
the roof control plan I find that the interpretations place 
upon it by Y&O are the more rational and convincing. 
Accordingly the number 1, 2, 3, 4, and 7 violations have nol 
been proven as charged. 

The Secretary maintains that alleged violation No. 5 
i.e,, the right sidecut in the 72 room was cut so that it 
holed into the 71 room into unsupported roof created by the 
left side cut taken in the 71 room, was in violation of 
provision 15(a) on page 55 of the roof control plan. That 
provision requires that "mine openings will not be cut 
through to areas that are not totally supported by either 
temporary supports on maximum of five (5) foot centers or 
permanent supports installed on pattern as required by the 
approved plan. 


Homko the greatest, hazard of room falls was presented by 
holed through area because it exposed a much larger area 
unsupported roof. This testimony is not disputed and ac 
ingly I find that the violation was "significant and sub 
stantial." Mathies Coal Company , supra . 

I also find that this violation was caused by the 
"unwarrantable failure" of the operator to comply with t 
roof control plan. Indeed the operator's excuses that i 
necessary to hole through to provide ventilation and tha 
did not intend to mine any additional coal after holing 
through provides no defense or justification for the cle 
violation. There are no exceptions for the requirements 
provision 15(a) and the operator clearly should have knc 
the violation. Indeed it is not disputed that two secti 
foremen were actually cutting the side cuts in the manne 
cited. The violation was thus caused by the "unwarranta 
failure" of the operator to comply with the cited provis 
of the roof control plan and was the result of a high de 
of negligence. Ziegler Coal Corp. , supra . United States 
Steel Corp , supra . 

Inasmuch as V&O has admitted to the number 6 and 8 
tions in that it has conceeded that it did not have the 
of supports installed on a maximum of 5 foot centers and 
'DANGER' signs placed" thereon in the No. 72 and 73 roon 
those violations are proven as charged. It is conceded 
ever that these "supports" are not designed for actual r 
support but are intended only to warn persons from enter 
dangerous area. It is also acknowledged that in this ca 
one support had been placed at the center of the entranc 
each of the rooms and that "danger" signs were hung on t 
supports warning persons not to enter the rooms. Under 
ci rcumstances I do not find that the violation was "sign 
icant and substantial" Mathies Coal Company , supra . Sin 
the placement of the danger signs was also in substantia 
compliance with the requirements of the roof control pla 
do not find that the violation was caused by the "unwarr 
able failure" of the mine operator to comply with the pi 

Since at least one of the eight cited violations (v 
tion No. 5) has been proven as charged with attendant "s 
icant and substantial" and "unwarrantable failure" findi 
section 104(d)(1) order No. 2823821 is affirmed. 



Accordingly I find that a penalty of $800 is appropriate for 
the violations found in Order No. 2823806 and a penalty of 
$500 for the violations found in Order No. 28238031. 

At hearing the parties agreed to settle the remaining 
citations at issue i.e., citation Nos. 2023802 and 2825317. 
Y&O agreed to pay the penalty of $147 initially proposed by 
the Secretary for the former citation and agreed to pay $25 
(a reduction of $60) for the violation charged in latter cit 
tion. I have considered the documentation and representa¬ 
tions presented in support of the settlement and find that 
the proposal is appropriate under the criteria set forth in 
section 110(i) of the Act. 


ORDER 


The Youghiogheny and Ohio Coal Company is hereby ordere 
to pay civil penalties of $1,472 within 30 days of the date 
of this decision. Contest Proceedings Docket Nos. LAKE 86-2 
and LAKE 86-21-R are dismissed. Contest Proceeding Docket N 
LAKE 86-30-R is granted in part and denied in part in accord 
ance with the decision herein. \ 


Gary Me 
Administ 


Distribution: 



Depart- 


Patrick M. Zohn, Esq., Office of the 
ment of Labor, 881 Federal Office Builcling, 1240 East Ninth 
Street, Cleveland, OH 44199 (Certified Mail) 


Robert C. Kota, Esq., Youghiogheny & Ohio Coal Company, P.O. 
Box 1000, St. Clairsville, OH 43950 (Certified Mail) 
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BOLTS ANO HOT OVER 4 FT. FROM RIB). 
A,B, AMD C to LOCATIONS C,H, and' I, l 
BOLTS 5,6,7, and 8. CONTINUE MOVING 
POSTS TO NEW LOCATIONS AND IN3TALLINC 

bolts are installed to within 4 feet 

DRIVING DISTANCE 

the length of continuous miner advan; 

BOLTING WILL BE LIMITED TO A DISTAj.'C! 
KEEP THE MINER OPERATOR UNDER THE LA! 
BOLTS. 
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RONALD E. MCKINNEY, : DISCRIMINATION PROCEEDI 

Complainant : 

v. : Docket No. WEVA 86-92-C 

: MSHA Case Mo. HOPE CD 8 

EASTERN ASSOCIATED COAL : 

CORPORATION, : Keystone Mo. 2 Mine 

Respondent : 

DECISION APPROVING SETTLEMENT 

Before: Judge Koutras 

Statement of the Case 


This is a discrimination proceeding initiated by tf 
complainant Ronald E. McKinney against the respondent pi: 
ant to section 105(c) of the Federal Mine Safety and Hea 
Act of 1977, alleging that the respondent discriminated 
against him by discharging him for exercising certain ri 
afforded him under the Act. Mr. McKinney's initial comf 
was investigated by MSHA, and it declined to file a forn 
complaint with this Commission. Mr. McKinney subsequent 
retained private counsel who filed this action on his be 

This matter was scheduled for a hearing on the merj 
Beckley, West Virginia, on June 19, 1986. By motion fi] 
June 5, 1986, Mr. McKinney's counsel requested leave to 
draw the complaint on the ground that the parties have i 
resolved their differences and have settled the matter, 
terms of the settlement agreement are set forth in a fox 
page agreement executed by Mr. McKinney and counsel for 
partj.es, and they all agree that the settlement terms ai 
and proper. 

The respondent has agreed to make a lump sum paymer 
Mr. McKinney in complete satisfaction of all claims aga: 
the respondent, and to change its employment terminatioi 
records from a discharge of McKinney to reflect a voluni 
resignation. The respondent also agrees that upon rece: 
any future job reference requests on Mr. McKinney's behc 



rety and attendance ratings of "satisfactory," and informa- 
)n reflecting that he is not eligible for rehire due to his 
Luntary resignation. 


Conclusion 


After careful review and consideration of the settlement 
rms and conditions executed by the parties in this proceeding, 
;luding Mr. McKinney, I conclude and find that it reflects a 
isonable resolution of his complaint. Since it seems clear 
me that all parties are in accord with the agreed upon 
itlcment disposition of the complaint, I see no reason why it 
uld not be approved. 


ORDER 

The proposed settlement IS APPROVED. Respondent IS ORDERED 
) DIRECTED to fully comply forthwith with the terms of the 
reement. Upon full and complete compliance with the terms of 
? agreement, this matter is dismissed. 

A&q v 

Administrative Law Judge 



Koutras 


stribution: 

:hryn R. Bayless, Esq., Bayless & Wills, 1625 North Walker 
reet, Princeton, WV 24740 (Certified Mail) 

ly S. Rock, Esq., Eastern Associated Coal Corporation, 
i PPG Place, Pittsburgh, PA 15222 (Certified Mail) 


QUARTO MINING COMPANY, 
Contestant 


v. 


SECRETARY OP LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Respondent 

SECRETARY OP LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 


v. 


CONTEST PROCEEDING 

Docket No. LAKE 85-7; 
Citation No. 2330910; 

Powhatan No. 4 Mine 


CIVIL PENALTY PROCEEI 

Docket No. LAKE 85-9' 
A.C. No. 33-01157-03' 

Powhatan No. 4 Mine 


QUARTO MINING COMPANY, 
Respondent 


DECISION 


Appearances: Timothy M. Biddle, Esq., and Thomas C. Mea 

Crowell & Moring, Washington, D.C. tor Con 
Respondent Quarto Mining Company (Quarto)? 
Edward H. Fitch, Esq., Office of the Solic 
U.S. Department of Labor, Arlington, Virgi 
Respondent/Petitioner Secretary of Labor 
(Secretary) 

Before: Judge Broderick 

STATEMENT OF THE CASE 

This is a consolidated contest and civil penalty pr 
in which Quarto challenges the validity of a citation al 
violation of 30 C.F.R. § 75.1106-2, and the Secretary se 
civil penalty for the alleged violation. The parties ha 
submitted the case on stipulated facts, including joint 
Following submission of the stipulation, Quarto filed a 
for Summary Decision and the Secretary filed a Cross Mot 
Summary Decision. Both parties have submitted legal bri 
accept the stipulation of facts as constituting the fact 




Based on the stipulation, I find the following facts: 


Quarto is the operator of an underground coal mine in Mom 
County, Ohio, known as the Powhatan No. 4 Mine. It produces cc 
which enters and affects interstate commerce. Quarto is a larc 
operator and has an average history of prior violations. It he 
had no previous violations of the standard involved in these 
proceedings. Payment of a civil penalty for the alleged 
violation will not adversely affect Quarto's ability to continr 
in business. 

On April 6, 1985, as it had done previously, Quarto placec 
heavy-duty metal acetylene cylinder and an oxygen gas cylinder 
a longwall chain conveyor to be moved along the conveyor trough 
toward the headgate of the longwall. The cylinders were placet 
in the confines of a metal chain haul conveyor flight, resting 
the chains. They were not placed in any special devices desigr 
to hold the cylinders in place during transit. As the acetyler 
cylinder travelled along the trough of the chain conveyor, it 
caught against a piece of metal protruding from one of the side 
of the stationary trough. The cylinder ruptured causing an 
explosion. Seven miners suffered first, second, and/or third 
degrees burns to the upper body and were taken to a hospital. 

MSHA officials conducted an investigation of the accident 
Saturday, April 6, 1985. A citation was issued at 3:40 p.m. or 
Monday, April 8 alleging a violation of 30 C.F.R. 

§ 75.1106-2(a)(1). Issuance of the citation was delayed in pai 
because of MSHA's uncertainty whether the standard applied to 
longwall chain conveyors. MSHA had not previously issued a 
citation or order to any operator applying the standard to 
longwall chain conveyors, and no policy memoranda or other 
interpretive document had been issued stating that the standard 
applied to longwall chain conveyors. 

A chain conveyor, such as was on the longwall here, moves 
material by mechanically pushing it across a stationary surface 
the trough. The material is pushed through the trough by a 
series of regularly placed flights attached to the moving chair 
In moving coal after it is cut from the face, the chain conveyc 
clears the cut coal and deposits it on a belt conveyor by a stc 
loader at the end of the chain conveyor. A belt conveyor, as 
distinguished from a chain conveyor, provides a moving surface 
(the belt) on which material is placed and transported. 



involved here was issued, Quarto demonstrated good faith in 
abating the alleged violation within the time set for abatement 

REGULATION 

30 C.F.R. § 75.1106—2ta > 11) provides as follows: 

(a) Liquified and nonliquified compressed gas cylinders 
transported into or through an underground coal mine shall be: 

(1) placed securely in devices designed to 
hold the cylinder in place during transit on self- 
propelled equipment or belt conveyors? 

ISSUES 

1. Does the mandatory standard apply only to the 
transportation of compressed gas cylinders on self-propelled 
equipment or belt conveyors? 

2. Do the facts establish that the longwall chain convey< 
was self-propelled equipment? 

3. Do the facts establish that the longwall chain convey* 
was a belt conveyor? 

4. If a violation of the mandatory standard is establish* 
what is the appropriate penalty? 

CONCLUSIONS OF LAW 

JURISDICTION 


Quarto was subject to the provisions of the Federal Mine 
Safety and Health Act of 1977 (the Act) in the operation of th< 
Powhatan No. 4 Mine, and I have jurisdiction over the parties < 
subject matter of this proceeding. 

INTERPRETATION OF REGULATIONS 


The Secretary argues that the Act and the regulations 
promulgated under it should be liberally construed to promote 
their purpose in preserving life and health. Quarto concedes 


promote its purpose, but denies that the rule of liberal 
construction applies to the Secretary's regulations. It is 
clear, and Quarto does not contend otherwise, that 
broadly-phrased standards are necessary, and are to be tested 1 
whether they inform a reasonably prudent person that the 
condition or conduct involved was prohibited by the standard. 
Secretary v. Mathies Coal Comapny , 5 FMSHRC 300 (1983); Secret. 
v. Alabama By-Products Corp ., 4 FMSHRC 2128 (1982). The basic 
rule of interpretation of a mandatory standard, however, is " tl 
plain langauge of the regulation. Absent a clearly expresssed 
legislative or regulatory intent to the contrary, that languag< 
ordinarily is conclusive." Secretary v. Freeman United Coal 
Mining Company , 6 FMSHRC 1577 (1984 ). As an aid in interpretii 
the language of a regulation, it should be read "in the contexi 
of the preventive purpose of the statute." See Secretary v. 
United States Steel Corporation , 5 FMSHRC 3, 5 (1983). When tl 
violation of a regulation results in the imposition of a penali 
however, the rule of liberal construction must give way to the 
requirement that the regulation give fair notice of the 
prohibited conduct. Diamond Roofing Co. v. OSHRC , 528 F.2d 64' 
(5th Cir. 1976); Phelps Dodge Corp. v. FMSHRC , 681 F.2d 1189 (! 
Cir. 1982); Gates & Fox Company v. OSHRC , No. 80-1446 (D..C. C 
May 13, 1986). Therefore, I look first to the language of the 
regulation involved here to determine whether it fairly gives 
notice that the conduct complained of is prohibited by the 
regulation. 

BREADTH OF THE REGULATION 


The mandatory standard in issue here attempts to regulate 
the transportation of compressed gas cylinders: It requires tl 
they be disconnected from hoses and gages; that they be labele< 
"empty" when the gas has been expended? that they may not be 
transported on mantrips? and, (1) during transit on 
self-propelled equipment or belt conveyors, that they be placet 
securely in devices designed to hold them in place, (2) during 
transit by trolley wire haulage, that they be placed in well 
insulated and substantially constructed containers specificall 
designed for holding them. 

Because the standard specifically refers to certain modes 
transportation: self-propelled equipment, belt conveyors, trol 
haulage, mantrips, I conclude that other forms of transportati' 
(assuming there are any) of gas cylinders are not regulated by 
the standard. 


conveyor, and the Secretary is precluded from now changin' 
basis of the citation. It also argues that the chain con 
not self-propelled equipment. Addressing the latter issu' 
clear to me, and I conclude, that a longwall chain convey' 
not self-propelled equipment. Part 75 of the regulations 
standards in underground coal mines) uses the term self-p 
in referring to self-propelled electric face equipment su 
cutting machines, shuttle cars, battery powered machines, 
roof drills and bolters (75.523), in referring to a 
self-propelled mantrip car (75.1100-2(d)), in requiring t 
operators face in the direction of travel (75.1403-10-(j ) 
that self-propelled rubber tired haulage equipment have a 
brakes, lights and a warning device (75,1403-10(e)), in r 
cabs and canopies for self-propelled electric face equipm 
(75.1710-1). The term self-propelled equipment thus refe 
equipment which has its own source of power, which moves 
place to place, and which (ordinarily at least) has an op 
A conveyor is not such a piece of equipment. 

CHAIN CONVEYOR-BELT CONVEYOR 


The terms chain conveyor and belt conveyor are not d 
in the Secretary's regulations. They are defined in the 
Dictionary of Mining, Mineral and Related Terms (United S 
Department of the Interior, 1968) as follows: 

Chain conveyor; scraper chain conveyor. A conveyor 
comprising one or two endless linked chains with 
crossbars or flights at intervals to move the coal o 
mineral. The loaded side of the conveyor runs in a 
metal trough while the empty side returns along guid 
underneath. The material is transported on the 
conveyor partly by riding on the chains and flights 
partly by being scraped along in the trough. . . 

Belt conveyor . A moving endless belt that rides on 
and on which coal or other materials can be carried 
various distances. The principal parts of a belt co 
are (1) a belt to carry the load and transmit the pu 
a driving unit, (3) a supporting structure and idler 
between the terminal drums, and (4) accessories. . . 

These definitions are consistent with the stipulatio 
and 11) submitted in this proceeding, and very clearly ar 


ngwall chain conveyor." (Stipulation 25). Obviously, 
erefore, in promulgating the regulation involved here, the 
cretary did not intend to treat chain conveyors as the same as 
equivalent to belt conveyors. 

The Secretary argues that it was clearly hazardous to move a 
pressed gas cylinder by mechanically pushing it along a chain 
nveyor. And indeed it was hazardous, and caused multiple 
juries. It may be that transportation of such cylinders on 
ain conveyors should be banned. But that is not the issue 
fore me. Rather the issue is whether such transportation comes 
thin the regulation cited, that is, whether the regulation 
irly notifies the operator that it encompasses transportation 
chain conveyor. I conclude that it does not. Therefore, I 
nclude that the mandatory standard in 30 C.F.R. § 

. 1106-2(a)(1) does not apply to the transportation of 
pressed gas cylinders on longwall chain conveyors. The 
tation contested here was therefore invalidly issued. 

ORDER 


Based on the above findings of fact and conclusions of law 
IS ORDERED that citation 2330910 issued to Quarto on April 8, 
5 is VACATED. IT IS FURTHER ORDERED that the petition for 
sessment of civil penalty is DENIED. 


/ James A. Broderick 
y Administrative Law Judge 


tribution: 

nothy M. Biddle, Esq., Thomas C. Means, Esq., Crowell & Moring, 
00 Connecticut Ave., N.W., Washington, D.C. 20036 (Certified 
ID 

ward H. Fitch, Esq., U.S. Department of Labor, Office of the 
licitor, 4015 Wilson Blvd., Arlington, VA 22203 (Certified 
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Respondent 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

ON BEHALF OF 
ODELL MAGGARD, 

Complainant 

v. 


No. 3 Mine 

DISCRIMINATION PROCEEDING 

Docket No. KENT 86-51-D 
MSHA Case No. BARB CD 85-42 

No. 3 Mine 


DOLLAR BRANCH COAL 
CORPORATION, 
and 

CHANEY CREEK COAL CORPORATION, 
Respondents 


DECISION 

Appearances: Tony Oppegard, Esq., Appalachian Research & 

Defense Fund of Kentucky, Inc., Hazard, 
Kentucky, for Odell Maggard; 

Joseph B. Luckett, Esq., Office of the 
Solicitor, U.S. Department of Labor, Nashville! 
Tennessee, for the Secretary of Labor; 

Thomas V$. Miller, Esq., Miller, Griffin & 

Marks, P.S.C., Lexington, Kentucky, for 
Respondents. 


Before: 


Judge Melick 


By decision dated May 8, 1986, the Chaney Creek Coal 
Corporation was found to have discharged Odell Maggard in 
violation of section 105(c) of the Federal Mine Safety and 
Health Act of 1977, 30 U.S.C. 801 et seq. , the "Act."V 
Based upon that decision the parties subsequently stipulated 


1/ Following Maggard T s^refusaTl to perform what was found to 
be hazardous work, he was denied alternate work and told to 
perform the hazardous task "or else." Maggard*s subsequent 
departure from the mine and failure to return was, under the 
circumstances, a constructive discharge. 


966 



extention in tiling the Complainant's brief). The total back 
pay award is therefore $33,660.19. 

The Complainant also seeks an award of attorney's fees 
and expenses totalling $18,016.22. This request is based 
upon a claim of 213.4 hours of legal work at $80 per hour 
plus expenses of $944.22. Section 105(c)(3) of the Act 
provides that "[w]henever an order is issued sustaining the 
complainant's charges under this subsection, a sum equal to 
the aggregate amount of all costs and expenses (including 
attorney's fees) as determined by the Commission to have been 
reasonably incurred by the miner, applicant for employment or 
representative of miners for, or in connection with, the 
institution and prosecution of such proceedings shall be 
assessed against the person committing such violation." 

Respondents object to any attorney’s fees arguing that 
the work performed by the Appalachian Research and Defense 
Fund of Kentucky, Inc., (Defense Fund) was "totally unneces¬ 
sary." They suggest that the Complainant would have been 
"more than sufficiently represented by the Secretary "since 
the Secretary had also brought action against the Respondents 
under section 105(c)(2) of the Act and argue that the reten¬ 
tion of a private attorney under the circumstances was 
"totally unreasonable." 

While the fees of a true "intervenor" in cases where the 
government has a statutory obligation to prosecute may be 
reduced as duplicative (See e.g. Donnel v. United States , 682 
F.2d 240 (D.C. Cir. 1982) cert, denied , 103 S.Ct. 1190 (1983); 
and Rollison v. Local 879 , 677 F.2d 741, 748 (9th Cir. 1982)) 
the fees awarded in Maggard's 105(c)(3) proceeding, which was 
parallel in many respects to the Secretary’s case but independ 
ent of it, should not be reduced. Maggard was not an "inter¬ 
venor’' in these consolidated proceedings and his counsel took 
the lead role in their prosecution. Under the circumstances I 
find that attorney fees may properly be awarded to counsel for 
the Complainant. Such fees were "reasonably incurred by the 
miner" within the meaning of section 105(c)(3). 

In addition the record shows that the Secretary did not 
even decide to bring his section 105(c)(2) case on behalf of 
Mr. Maggard and actually did not file his complaint with this 
Commission until December 26, 1985, nearly 2 months after the 
notice of hearing had been issued in Maggard's section 
105(c (3 case and only 20 days before the hearings commenced. 


had Maggard's counsel not taken t.iie prosecutive initiative. 
The Secretary has also on occasion changed his mind about. 
bringing section 105(c)(2) cases thereafter leaving the miner 
with no representation. Thus there is always uncertainty as 
to whether the Secretary will actually follow through on any 
such decisibn. 

The recognized method of computing the amount of 
attorney’s fees begins by multiplying a reasonable hourly 
rate by the'number of hours reasonably expended. Hensley v. 
Eckerhart, 103 S.Ct. 1933 (1983)? Blum v. Stenso n, 104 S.Ct 
1541 (1984)? Copeland v. Mar s hall , 641 F.2d 880 (D.C. Cir. 
1980). The resulting figure is called the lodestar. The 
lodestar fee may then be adjusted to reflect a variety of 
other factors. 

Respondents do not object to the proposed hourly rate of 
$80. They do object however to what they maintain was time 
devoted to unrelated activities involving communications with 
the Secretary and litigating issues surrounding the Secre¬ 
tary's motion to dismiss Maggard's section 105(c)(3) case. 
Respondents argue that these matters had nothing to do with 
the anti-discrimination purposes of the Act and did not con¬ 
cern any activities of Respondent. I do not agree. Consul¬ 
tation with the Secretary's counsel and the litigation of 
issues surrounding the Secretary's motion to dismiss are not 
unforeseeable consequences of a discriminatory action under 
the Act. See 2 Court Awarded Attorney Fees f 16.02(a) Those 
matters were, moreover, clearly "in connection with the insti 
tution and prosecution of" proceedings within the context of 
section 105(c)(3). 

Respondents also maintain that the 44-1/2 hours spent 
preparing and writing the post-hearing brief was "totally 
excessive, particularly where there were no unique or compli¬ 
cated legal issues and where the attorney is well versed in 
the area of the law." Counsel for Respondents indicates that 
he spent, in comparison," only 15 hours on all aspects of the 
brief, research and drafting." 

The appropriate measure of an attorney's time for 
setting his fees is of course not the actual time spent but 
the time that should reasonably have been spent. Spray-Rite 
Service Corporation v. Monsanto Co. , 684 F.2d 1226 (7th Cir. 
1982), Copeland v. Marshall , supra . In this regard I observe 
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nature strictly to the monetary results achieved. Copeland , 
supra at page 888; Munsey v. Smitty Baker Coal Company, Inc., 
et al. , 5 FMSHRC 2085 (1983). Indeed it is well recognized 
that market value fee awards in cases such as this take into 
account the need to assure that miners with bona fide claims 
of discrimination are able to find capable lawyers to repre¬ 
sent them. Moreover the success in cases such as this repre¬ 
sents a vindication of societal interests incorporated in the 
mine safety legislation above and beyond the particular 
individual rights in the case. Under the circumstances the 
fee award in this case is not in the nature of an inapprop¬ 
riate "windfall." 

Respondents argue, finally, that the Defense Fund shoulc 
have used paralegals or investigators at a lower billing rate 
for much of the work. The time an attorney spends on invest¬ 
igating facts is however clearly compensable. 2 Court Awarde 
Attorney Fees 16.02(b). In any event there is no evidence 
this case concerning the availability of paralegals and/or 
investigators. 

Under all the circumstances I find that a reduction in 
the amount of time reasonably expended of 19-1/2 hours is 
appropriate. There is no dispute concerning the related 
expenses of $944.22 and accordingly the total amount of 
$16,456.22 is awarded as attorney fees. 

Wherefore Respondents are hereby ordered jointly and 
severally, to pay to Odell Maggard within 30 days of this 
decision damages of $33,660.19 and attorney's fees of 
$16,456.22. 

CIVIL PENALTY 


Based upon information available when the initial 
decision in this case was rendered a civil penalty of $1,000 
was deemed appropriate. At subsequent proceedings on the 
issues of damages and costs, however, it was represented that 
the Complainant, contrary to that decision, had not been 
reinstated. In addition, as of May 29, 1986, the date the 
Complainant's computation of interest was filed, it appears 
that the Complainant had still not been reinstated. 

Accordingly the violation of section 105(c)(1) is con¬ 
tinuing and has not been abated. I am therefore directing 
that, in addition to the $1,000 civil penalty previousl 



January 10, 1985, up to a maximum of $9,000. Such addi 
civil penalties shall be incurred commencing on the Eir: 
after the receipt of this decision by counsel for Respo: 
Respondents are accordingly directed to pay, jointly an< 
severally, a civil penalty of $1,000 and such additiona. 
penalties as specified herein 
this decision. 


Distribution s 

Tony Oppegard, Esq., Appalachi 
Kentucky, Inc., P.O. Box 360, 

Mail) 

Joseph B. Luckett, Esq., Office of the Solicitor, U.S. 
ment of Labor, 280 U.S. Courthouse, 801 Broadway, Nashv 
TN 37203 (Certified Mail) 

Thomas W. Miller, Esq., Miller, Griffin & Marks, P.S.C. 
Security Trust Building, Lexington, KY 40507 (Certified 
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IECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 
Petitioner 

v. 

JRUMMOND COMPANY, INC., 

AS SUCCESSOR BY MERGER TO 
ALABAMA BY-PRODUCTS 
CORPORATION, 

Respondent 


CIVIL PENALTY PROCEEDING 

Docket No. SE 86-24 
A.C. No. 01-00323-03557 

Chotopa Mine 


DECISION APPROVING SETTLEMENT 


lefore: Judge Koutras 

Statement of the Case 


This is a civil penalty proceeding filed by the petitioner 
igainst the respondent pursuant to section 110(a) of the 
'ederal Mine Safety and Health Act of 1977, 30 U.S.C. § 820(a) 
seeking a civil penalty assessment in tho amount of $700, for 
m alleged violation of mandatory safety standard 30 C.F.R. 
i 75.200, as stated in a section 104(d)(2) Order No. 2603334, 
served on the respondent by an MSHA inspector on July 30, 1985 . 

The respondent filed a timely answer and contest, and the 
;ase was scheduled for hearing in Birmingham, Alabama, on 
uly 16, 1986. However, the parties have now filed a motion 
>ursuant to Commission Rule 30, 29 C.F.R. § 2700.30, seeking 
ipproval of a settlement of the case. The respondent agrees 
.o pay a civil penalty in the settlement amount of $500, and 
ipon approval, withdraws its request for a hearing in this case 

Discussion 


The respondent received the order in question as a result 
if a continuous miner being operated in violation of the 
•oof-control plan. Specifically, the distance from the machine 
:ontrols to the bits of the ripperhead was 20 feet while the 
:oal had been cut to a depth of 22 feet inby the last row of 



progressive disciplinary program for instances of employee 
misconduct, and that it was implemented in this case. Couns 
states that the continuous miner operator received a writter 
reprimand for violating the roof-control plan. Under the ci 
cumstances, counsel argues that the respondent's negligence 
should be considered as slightly moderate, and that in view 
all of the available evidence, the parties agree that the pi 
posed settlement disposition of this case is proper and in \ 
public interest. 


Conclusion 


After careful review and consideration of the pleadings 
and arguments made in support of the motion to approve the f 
posed settlement disposition of this case, I conclude and fj 
that it is reasonable and in the public interest. Accordinc 
pursuant to 29 C.F.R. § 2700.30, the motion IS GRANTED, and 
settlement IS APPROVED. 

ORDER 

The respondent IS ORDERED to pay a civil penalty in the 
amount of $500 to the petitioner within thirty (30) days of 
date of this decision. Upon receipt of payment, this mattei 
dismissed. 



^Administrative Law Judge 
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J. Fred McDuff, Esq., Alabama By-Products Corporation, P.O. 
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David M. Smith, Esq., Maynard, Cooper, Frierson & Gale, 
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George D. Palmer and William Lawson, Esqs., Office of the 
Solicitor, U.S. Department of Labor, 2015 Second Avenue Nor' 
Suite 201, Birmingham, AL 35203 (Certified Mail) 
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The respondent has been given an ample opportunity to 
refute and defend the alleged violation and proposed civil 
alty filed by the petitioner. It seems obvious to me that 
respondent does not wish to litigate this matter further 
because he is out of business, and he has failed to respond 
my show cause order. Under the circumstances, I conclude £ 
find that the respondent is in default, and that a summary 
order pursuant to 29 C.F.R. § 2700.63, is appropriate under 
circumstances of this case. 


ORDER 


Judgment by default is entered in favor of the petitic 
and 1 assess the proposed civil penalty assessment of $500 
the violation in question as the final assessment in this n 
The respondent IS ORDERED to pay the final civil penalty as 
ment of $500, to the petitioner within thirty (30) days of 
date of this decision and order. The scheduled hearing is 
cancelled. 



Administrative Law Judge 
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COMPANY, 

Contestant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSIIA) , 
Respondent 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHAj , 
Petitioner 

v. 

YOUGHIOGHENY AND OHIO COAL 
COMPANY, 

Respondent 


^yiviLo i ruui-t.cuii'.b 

Docket No. LAKE 86-4-R 
Order No. 2495235; 9/10/05 

Nelms No. 2 Mine 

CIVIL PENALTY PROCEEDING 

Docket No. LAKE 06-26* 

A.C. No. 33-00960-03621 

Nelms No. 2 Mine 


DECISION APPROVING SETTLEMENT 


Before: Juage Kennedy 

When the parties’ motions to withdraw and approve 
settlement were before ine in February, I denied them unless 
the amount of the settlement proposed was increased from 
5150 to $250. This was based on my belief that the operator's 
alleged failure to install new bolts to abate the condition 
cited measurably increased the negligence and gravity of 
the violation. A review of the Secretary's prehearing 
submissions, however, shows that MSHA is not claiming that 
the failure to abate properly changed the character of the 
violation from that of non-S&S to that of significant and 
substantial. 

The premises considered, therefore, it is ORDERED that 
the order of February 20, 1906 be, and hereby is, VACATED 
and the parties motions to withdraw and settle this matter 
by payment of a penalty of $150 be, and hereby are, APPROVED. 

It is FURTHER ORDERED that the operator pay the amount of 
the settlement agreed upon, $150, on or before Friday, 

July 6, 1906 and that subject to payment the captioned 
matter be DISMISSED. Finally, it is ORDERED that the hearing 
scheduled for Thursday, Jurj/} 26, 1906 be, and hereby is, 
CANCELLED. 




AMU RILEY uWfci.'L. ; 
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ijontei. oy No. 2 Mine. 


DtCLSJurt APPROVIN'./ ULT'i'LKMiiNT 


Be Core: Cudcje Kennedy 


For. good cause shown, it is '.'i\R)\PF,D th/'t the parlies 
confidential scttlcn.crit agreement. anu nt i.pu lation for .sett/ 
aru; dismissal lit ruce i. ved in camo:.,j .nui ..mcn.-r seal. IU is 
FURTHER OMJERED Lli.it pursuant lo • ’n.U agreement and the po • 
joint motion to dismiss the settl-.-menr be, and hereby in, 
APPEiOVciD and subject to payment o', the sum .. qreed upon the 
matter DISMISSED. 
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Ms. Ann Riley uwem;, 93.0 Morrison, At. liOuni, MO 63104 
(Certified Mail) 

Thomas C. Means, Esq. , Crowell & Mjjincj, 1100 Connecticut 
Avenue, N.d., Washington, D.C. 20U/.i» (Cortilled Mail) 


si) 



NSOLIDATION COAL COMPANY, 
Contestant 

v. 

CKKTARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Respondent 


ICRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

(NSOLIDATION COAL COMPANY, 
Respondent 


CONTEST PROCEEDINGS 

Docket No. NEVA 86-80-R 
Citation No. 2714701; 12//11/85 

Docket No. NEVA 86-103-R 
Order No. 2566327; 1/9/86 

Docket No. NEVA 85-209-R 
Citation No. 2422888; 5/30/85 

Docket No. WEVA 85-210-R 
Citation No. 2422889; 5/30/85 

Docket No. WEVA 85-230-R 
Order No. 2422891; 6/19/85 

Docket No. WEVA 85-231-R 
Order No. 2422892; 6/19/85 

Docket No. WEVA 85-232-R 
Order No. 2422893; 6/19/85 

Docket No. WEVA 85-234-R 
Order No. 2423426; 6/25/85 

Docket No. WEVA 85-235-R 
Order No. 2423427; 6/25/85 

Buckeye Prep Plant 

CIVIL PENALTY PROCEEDINGS 

Docket No. WEVA 85-277 
A.C. No. 46-03243-03505 

Docket No. WEVA 86-237 
A.C. NO. 46-03242-03506 


Buckeye Prep Plant 



Statement of the Proceedings 


These consolidated proceedings concern proposals for 
assessment of civil penalties filed by MSHA against the 
Consolidation Coal Company (hereinafter Consol) P^uan 
section 110(a) of the Federal Mine Safety and Health Act o£ 

1977 30 U S.C. § 820(a), seeking civil penalty assessments 

for six alleged violations of certain mandatory safety stan¬ 
dards found in Part 77, Title 30, Code of Federal Regulations. 
The contests concern Notices of Contests filed by Consol . 
challenging the legality of three of the citations, and six 
section 104(b) orders which were issued for Consol s alleged 
failure to timely abate the citations in question. The cita¬ 
tions and orders were issued during mine safety inspections 
of a refuse pile associated with the Buckeye Preparation Plant 
located in Stephenson, West Virginia. 


These cases were scheduled for hearings in Charleston, 

West Virginia, during the hearing term June 17 through 19, 

1986. However, by motion filed with me on June 5, 1986, pur¬ 
suant to Commission Rule 30, 29 C.F.R. § 2700.30, the parties 
seek approval of a proposed settlement of the civil penalty 
proceedings. Upon approval of the settlement, MSHA requests 
that the contests be dismissed. The citations, initial assess¬ 
ments, and the proposed settlement amounts are as follows: 


Docket No. WEVA 85-277 


Citation No. 

Date 

30 C.F.R. 
Section 

Assessment 

Settlement 

2022955 

2022956 

2123823 

2422888 

2422889 

9/06/83 

9/06/83 

10/24/83 

5/30/85 

5/30/85 

77.215(a) 
77.215(h) 
77.215 (j) 

75.215- 2(c) 

77.215- 3(b) 

$ 78.00 
$ 78.00 
$ 78.00 
$180.00 
$180.00 

$ 78.00 
$ 78.00 
$ 78.00 
$ 85.00 
$ 85.00 

Docket No. WEVA 86-237 




Citation No. 

Date 

30 C.F.R. 
Section 

Assessment 

Settlement 

27114701 

12/11/85 

77.215(f) 

$395.00 

$275.00 



cumstances concerning the violations, including arguments in 
support of: the proposed reduction of: the initial civil penalty 
assessments for three of the citations. Counsel has also pro¬ 
vided a full discussion of: the six statutory criteria found ir 
section .llO(i) of the Act. 

With regard to Citation Nos. 2422888 and 2422889, MSHA's 
counsel states that they were issued for failure by Consol 
to file reports and certif.legations pursuant to 30 C.F.R. 

§ 77.215. Counsel asserts that these violations are of low 
gravity, are not significant and substantial violations, and 
would not, in themselves, cause injury or lost work days. 
Counsel concludes that the proposed settlement reductions are 
justified. 

With regard to Citation No. 27114701 , counsel states that 
it was .issued for a violation of 30 C.F.R. 5 77.215(f) , bocaus 
an erosion gulley in excess of 12 feet deep was causing refusst 
at the pile to shift and slide matorial down a hillside towarc 
adjacent residences. However, counsel points out that the 
violation has been abated in that the erosion gulJ.ey has been 
filled and the refuse rediverted away from the residences and 
nearby stream, and that this was accomplished after a bi-part^ 
conference and visitation to the site in February 1986. 

Counsel also points out that. Consol has agreed to develop and 
submit to MSUA a schedule of a plan to permanently reclaim am 
rehabilitate the site. In view of Consol's good faith effort: 
in this regard, counsel believes that the proposed civil pena 
settlement: reduction is justified. 

MSUA recognizes that Consol delayed the abatement of the 
violations because of its litigation position denying ownersh: 
and operation of the. refuse pile in question. Consol's posi¬ 
tion in this regard was rejected by former Commission Judge 
Richard C. Steffey in his decision of March 1, 1985, in 
Co nsolidation Coal Compa ny v. Secretary o f L abor, 7 FMSHRC 32 
(March 1985) . On March .13 , .1986, the "Fourth Circuit Court of 

Appeals denied Consol's appeal and affirmed Judge Steffey's 
decision. 

MSHA estimates that approximately one million dollars 
will be needed to properly rehabilitate the refuse pile in 
accordance with Federal safety standards, and it recognizes 


Conclusion 


After careful review and consideration of the pleading 
and arguments made in support of the proposed settlement d! 
position of the civil penalty cases, I conclude and find tf 
they are reasonable and in the public interest. According! 
pursuant to 29 C.F.R. § 2700.30, the settlements ARC APPROX 

O RDER 

Consol IS ORDERED to pay civil penalties in the settle 
ment amounts shown above to MSHA within thirty (30) days of 
the date of these decisions. Upon receipt of payment, the 
civil penalty cases are dismissed. 

Consol has filed a motion to withdraw Contest Docket f 
WEVA 86-80-R, upon approval of the civil penalty which is t 
subject of Docket No. WEVA 86-237. The motion IS GRANTED, 
the'contest IS DISMISSED. 


With regard to the remaining contest dockets, in view 
the approval of the companion civil penalty Docket No. 

WEVA 85-277, I see no reason why these contests should not 
be dismissed. Accordingly, the remaining contests ARE DlSf 



Administrative Law Judge 


Distribution: 
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SECRETARY OR LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

ON BEHALF OF 
EARL KENNEDY, 

LARRY COLLINS, 

Complainants 

v. 

RAVEN RED ASH COAL 
CORPORATION, 

Responden t 

AMENDED DECISION 

Appearances: Sheila K. Cronan, Esq., Office of the Solicitor, 

U.S. Department of Labor, Arlington, Virginia, 
for the Complainants? 

Daniel R. Bieger, Esq., Copeland, Molinary & 
Bieger, Abingdon, Virginia, tor the Respondent. 

Before: Judge Koutras 

Statement of the Case 


DIsCR rM1 NATION PROCEED'ING 

Docket No. VA 88-32-D 
MSHA Case No. NOUT CD 34-7 

Mine No. I 


This proceeding concerns a discrimination complaint filed 
by the complainants against the respondent pursuant to section 
105(c) of the Federal Mine Safety and Health Act of 1977. The 
omplainants contended that they were discharged from their 
employment with the respondent because of their refusal to work 
under unsupported roof. 

On April 7, 1986, I issued my decision in this case. I 
concluded and found that the complainants were fired by the 
respondent because of their refusal to work under unsupported 
roof. I further concluded and found that the work refusal was 
protected activity under the Act, and that their discharge by 
the respondent for this reason constituted a violation of 
section 105(c)(1) of the Act. The respondent was ordered to pay 




less any dinuunts iiuj-mcuiy wj.umt.iu ^ - - 

law, with interest at 9 percent until paid. I also assessed a 
civil penalty in the amount of $1,000, for the violations in 
Question, and entered an order requiring the respondent to remi 
payment of same to MSHA within 30 days. 

By motion filed with me on April 23 , 1986 , MSIIA requested 
reconsideration of my decision of April 7, 1986 , to delete the 
reference to the 9 percent interest rate, and to require the 
respondent to pay interest on the backpay awards in accordance 
with the Commission-approved formula in Secretary ex rel. Bai le 
v. Arkansas-Carbo na Co ., 5 FMSHRC 2042, 2050-2054 (Dec. 1983). 
MSHA also requested further leave to submit a statement stating 
the total amount of interest due on the back wage award to each 
complainant, and suggested that the respondent be given .1.0 days 
within which to file a reply. MSHA's motion was granted, and 
on May 2, 1986 , I issued an Amended Decision affording MSHA an 
opportunity to file its requested monetary relief on behalf of: 
the complainants, and the respondent was afforded an opportune t 
to file a reply. 

By letter and enclosures filed with me on June 2 , 1906 , 
MSHA submitted its backpay and interest summaries supported by 
detailed computations for both complainants. According to 
these computations, complainant Larry Collins is due backpay ir 
the amount of $10,600, with interest computed through June 2, 
1986, in the amount of $1,640.57 , for a total of $12,240.57. 
Complainant Earl Kennedy is due backpay in the amount of $2,17C 
with interest computed through June 2, 1986, in the amount of 
$403.29, for a total of $2,573.29. MSHA's computations also 
reflect that interest will continue to accrue to Mr. Collins 
through June 30, 1986, in the amount of $2.94 daily, and to 
Mr. Kennedy in the amount of .60 daily. 

The respondent failed to respond to MSHA's motion of 
April 23 , 1986, for an amended decision, and it also failed to 
reply to MSHA's submissions concerning the relief due the 
complainants. 


ORDER 

1. My decision of April 7, 1986 , as amended on May 2, 
1986, is further amended to incorporate the aforementioned 
monetary relief requested by MSHA on behalf of complainants 
Earl Kennedy and Larry Collins. 


j / j . . j.m_er.esL wiij. continue tu accrue to Mr. tsermeay n 
the amount of .60 daily, through June 30, 1986, and thereafter 
in any amount computed in accordance with the A rkansas-Carbone 
Co. formula. 


3. Respondent IS ORDERED to pay to the complainant Larr' 
Collins the sum of $10,600, less any amounts normally withhelc 
pursuant to state and Federal law, with interest computed 
through June 2, 1986 , in the amount of $1,640.57 , for a total 
of $12,240.57. Interest will continue to accrue to Mr. Collii 
in the amount of $2.94 daily, through June 30, 1986, and there 
after in any amount computed in accordance with the Arkansas - 
Carbona Co . formula. 

4. Respondent IS ORDERED to pay a civil penalty assessnu 
in the amount of $1,000 for the violations in question. 

5. All payments required to be made by the respondent ii 
accordance with my decision, as amended, shall be made within 
thirty (30) days of the date of this amended decision. 



Koutras 
Administrative Law Judge 
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Sheila K. Cronan, Esq., Office of the Solicitor, U.S. Departm 
of Labor, 4015 Wilson Boulevard, Room 1237A, Arlington, VA 22 
(Certified Mail) 
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Petitioner 


A.C. No. 05-03950-05501 


v. 


COBBLESTONE, LTD., 

Respondent 


Cobblestone Pit Mine 


DECISION 

Appearances: James H. Barkley, Esq., Office of the Solicitor 

U.S. Department of Labor, Denver, Colorado, 
for Petitioner; 

Respondent was absent. 

Before: Judge Carlson 

This civil penalty proceeding came regularly on for hear 
at Grand Junction, Colorado on May 2, 1986 . At the outset of 
hearing, counsel for the Secretary of Labor announced that ho 
reached a settlement with the respondent on the previous even 
which, if approved, would resolve all matters in dispute. He 
also announced that respondent's representative had elected n 
to attend the hearing in view of the settlement, but had auth< 
ized him to recite the substance of the agreement for the rec 
Mr. Lloyd, respondent's representative, has since confirmed t, 
particulars of the agreement by letter. 

The terms of the settlement are as follows: 

The Secretary moves to withdraw citations 2376635 and 
2376699 for lack of sufficient evidence. 

Of the remaining 18 citations, the penalties for all are 
be $20.00 and those which were originally classified as 
"significant and substantial" are to be classified as "non¬ 
significant and substantial." 

Based upon the representations of the Secretary at the 
hearing and the contents of the file, I conclude that the 
settlement agreement should be approved in all respects. 



John A. Carlson 
Administrative Law judge 


Distribution: 

James H. Barkley, Esq., Office of the Solicitor, U.S 
of Labor, 1585 Federal Building, 1961 Stout Street, 
80294 (Certified Mail) 

Cobblestone, Ltd, Mr. Leonard W. Lloyd, P.0. Box 173 
Springs, CO 81147 (Certified Mail) 


. Depar 
Denver, 

, Pagos 


Cobblestone Pit Mine 


v. 

COBBLESTONE, LTD., 

Respondent : 

DECISION 

Appearances: James H. Barkley, Esq., Office of the Solicito: 

U.S. Department of Labor, Denver, Colorado, 
for Petitioner; 

Respondent was absent. 

Before: Judge Carlson 

This civil penalty proceeding came regularly on for hea 
at Grand Junction, Colorado on May 2, 1986. At the outset o: 
the hearing, counsel for the Secretary of Labor announced th< 
he had reached a settlement with the respondent on the previ< 
evening which, if approved, would resolve all matters in dis] 
He also announced that respondent's representative had elect' 
not to attend the hearing in view of the settlement, but had 
authorized him to lecite the substance of the agreement for 
record. Mr. Lloyd, respondent's representative, has since c< 
firmed the particulars of the agreement by letter. 

T. ^ terms of the proposed settlement are as follows: 

The penalty for citation 2376711 is reduced from $79.00 
$29.00. 


The penalty for combined citation/order 2376712 and 237' 
is reduced from $225.00 to $125.00. 

Conditioned upon these reductions, respondent agrees to 
draw its notices of contest. 

Based upon the representations of the Secretary made up< 
record and the contents of the file, X conclude that the set 
ment agreement is appropriate and should be approved. 



. Carlson 

strative Law Judge 


Distribution: 

James II. Barkley, Esq., Office of the Solicitor, U.S. Depart¬ 
ment of Labor, 1585 Federal Building, 1961 Stout Street, 
Denver, Colorado 80294 (Certified Mail) 

Mr. Leonard W. Lloyd, Cobblestone, Ltd., P.0. Box 173, 

Pagosa Springs, Colorado 81147 



/ot 


ADMINISTRATION (MSHA), 
Petitioner 


v. 


THOMPSON COAL & CONSTRUCTION, 
INC . , 


Respondent 


Docket No. WEVA 85-119 
A. C. No. 46-06646-03502 

Docket No. WEVA 85-124 
A. C. No. 46-06646-03503 

River Mine 


ORDER DENYING MOTIONS TO SET ASIDE ORDERS OF DEFAULT 


Before: Judge Broderick 

On June 13, 1986, the operator filed motions to set asic 
orders of default and permit filing of answer. Orders of dei 
in these cases were entered on April 27 and April 28 for fail 
of the operator to submit answers. Pursuant to section 113 c 
the Federal Mine Safety and Health Act of 1977, these orders 
became final Commission decisions on June 6 and June 7. No 
sufficient reason has been offered which would justify reliej 
from the judgment as provided by Rule 60(b) of the Federal Ri 
of Civil Procedure, as referenced by Commission Rule 1(b), 

29 C.F.R. § 2700.1(b). 

Accordingly, the motions to set aside the default order; 
these cases are DENIED. 




J James A. Broderick 

Acting Chief Administrative Law Judge 


Distribution: 

Linda M. Henry, Esq., Office of the Solicitor, U. S. Departrm 
of Labor, Room 14480-Gateway Building, 3535 Market Street, 
Philadelphia, PA 19104 (Certified Mail) 

Charles G. Johnson, Esq., Johnson & Johnson, Thompson Coal & 
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Mr. James W. Thompson, President, Thompson Coal & Construct^ 
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RALPH CORNETT, 

JACK FARLEY, 

JIM ENGLE, 

Complai nants 


Docket Nos. 


KENT 85-144-0 
KENT 05-145-0 
KENT 05-146-0 
KENT 05-147-D 


v. 


HAULAN-BELL COAL, INC., AND 
REECE LEMAR, 

Respondents 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSIIA) , 

ON BEHALF OF 
WILLIAM D. SHELL, 

RALPH CORNETT, 

JACK FARLEY, 
iTM ENGLE, 

RAYMOND HALCOMB, 

CHARLES ROBBINS, 

Complainants 


DISCRIMINATION PROCEEDING 

Docket Nos. KENT 85-210-D 
KENT 05-211-0 
KENT 85-212-0 
KENT 05-213-0 
KENT 85-17G-D 
KENT 85-177-C 


v. : 

HARLAN-DELL COAL, INC., AND : 

SHAUNA DAREASE COAL CO., : 

Respondents : 

DECISION APPROVING SETTLEMENT 


Before: Judge Maurer 

Statement of the Case 

This is a discrimination proceeding initiated by the 
complainants against the respondents pursuant to section 
105(c) of the Federal Mine Safety and Health Act of 1977, 
(the Act) charging the respondents with unlawful discrimi¬ 
nation against the complainants for exercising certain right 
afforded them under the Act. The matter was scheduled for 
hearing in Berea, Kentucky, on May 21, 1906, but was con¬ 
tinued when the parties advised me of a proposed settlement 
disposition of the dispute. 




William D. Shell 
Ralph Cornett 
Jack Farley 
Jim Engle 
Raymond Halcomb 
Charles D. Robbins 


$ 6 , 000.00 
$6,088.25 
$7,678.13 
$6,542.50 
$ 6 , 000.00 
$6,542.50 


Likewise, the respondents agreed to pay the Appalachian 
Research and Defense Fund of Kentucky, Inc. the total sum 
of $6,500.00 for attorney's fees and expenses. In addi¬ 
tion, respondents agreed to expunge the personnel files 
of the complainants concerning their discharge from employ¬ 
ment on or about January 3, 1985, and substitute therefor 
the agreed upon particular language applicable to each case. 
In the case of William D. Shell, his personnel file shall 
also reflect that he was returned to an active work status 
in September 198 5, but due to low coal demands, his employ¬ 
ment has again been temporarily suspended. He shall be 
immediately reinstated to a permanent full-time position 
at his regular rate of pay when economic conditions improve. 
In the case of Raymond Halcomb, respondents agreed that his 
temporary reinstatement is converted to permanent full-time 
reinstatement at his current hourly wage. 


The Secretary waived the assessment of a civil penalty 
for violations of § 105(c) of the Act in order to facili¬ 
tate the agreement and thereby provide speedy economic re¬ 
lief to the complainants. 


Conclusion 


After careful review and consideration of the settle¬ 
ment terms and conditions executed by the parties in this 
proceeding, including the individual complainants, I con¬ 
clude and find that it reflects a reasonable resolution of 
the complaints. Since it seems clear to me that all parties 
are in accord with the agreed upon disposition of the 
complaint, I see no reason why it should not be approved. 

ORDER 

The proposed settlement IS APPROVED. Respondents ARE 
ORDERED AND DIRECTED to fully comply forthwith with the 



Roy urcr 

Admi. ative 





Law Judge 
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F. Taylor, Esq., Office of the Solicitor, U. S. Department 
Labor, 801 Broadway, Room 280, Nashville, TN 37203 
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JOHNNIE LEE JACKSON, : DISCRIMINATION PROCEEDING 

Complainant : 

v. : Docket No. CENT 86-36-D 

: MSHA Case No. MADI 85-17 

TURNER BROTHERS, INC., : 

Respondent : Rogers No. 2 Mine 

ORDER OF DISMISSAL 

Before: Judge Koutras 

Statement of the Case 


This proceeding concerns a discrimination complaint ir 
tially filed by MSHA on behalf of the complainant Johnnie I 
Jackson against the respondent pursuant to section 105(c) c 
the Federal Mine Safety and Health Act of 1977. Mr. Jacksc 
claimed that he was discharged by the respondent because he 
made safety complaints concerning an unsafe bulldozer whicl 
he operated while in the respondent's employ. Mr. Jackson 
involved in an accident while operating the bulldozer, and 
respondent claimed that he was fired for causing the accide 
and that his discharge was in accord with company policy 
regarding accidents caused by its employees. 

On January 22, 1986, MSHA filed an Application for Ter 
porary Reinstatement on Mr. Jackson’s behalf, and a hearinc 
the application was conducted in Muskogee, Oklahoma, on 
February 5, 1986. Subsequently/ on March 18, 1986, I issut 
a decision denying Mr. Jackson's temporary reinstatement, < 
a hearing on the merits of the complaint was scheduled for 
June 25, 1986, in Muskogee, Oklahoma. 

On May 5, 1986, MSHA filed a motion to withdraw its r< 
sentation of Mr. Jackson. As grounds for its motion, MSHA 
stated that it had "discovered information which would hav< 
caused the Secretary to reject Mr. Jackson’s complaint had 
information been available when the investigation report w. 
reviewed." MSHA stated further that "under these circumst. 
the Secretary is obligated not to pursue the matter on beh, 
of Mr. Jackson and not to compel respondent to defend an ai 
that should not hav been fi ed " 




led to file such a complaint, and on June 10, 1986, I 
ued an Order to Show Cause as to why this matter should not 
dismissed because of Mr. Jackson's failure to file a com¬ 
int on his own behalf. Mr. Jackson has failed to respond 
my order. Under the circumstances, I conclude and find that 
s matter should now be dismissed because of Mr. Jackson's 
lure to pursue his complaint. 

ORDER 

In view of the foregoing, this matter IS DISMISSED. The 
ring previously scheduled in Muskogee, Oklahoma, IS CANCELLED. 



Administrative Law Judge 


tribution: 

nnie Lee Jackson, Rt. 1, Box 5 (57 Lot 21), Talala, OK 74080 
rtified Mail) 
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WHITE COUNTY COAL CORPORATION 
Contestant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Respondent 


CONTEST PROCEEDINGS 

Docket No. LAKE 86-58-R 
Order No. 2817373? 2/6/86 

Docket No. LAKE 86-59-R 
Order No. 2817375; 2/21/86 

pattiki- Mine 


ORDER OF DISMISSAL 


By interlocutory decision dated June 9, 1986, (Appendix 
A) the Motions for Summary Decision filed by the Contestant 
were granted in the captioned cases and the withdrawal orders 
therein were accordingly modified to citations under section 
104(a) of the Federal Mine Safety and Health Act of 1977, 30 
U.S.C. § 814(a). By letter dated June 24, 1986, Contestant 
states that it does not dispute either the existence of the 
violations alleged in these citations or the "significant and 
substantial" findings associated therewith. Accordingly 
section 104(a) Citation Nos. 2817373 and 2817375 are affirmed 


with "significant and substantial" findings. T 
Proceedings have accordingly been rendered moot! 
therefore dismissed. 



lese Contest 
and an 


Gary Mel'ick 
Administrative 
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WHITE COUNTY COAL CORPORATION, 
Contestant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 
Respondent 


CONTEST PROCEEDINGS 

Docket No. LAKE 86-58-R 
Order No. 2817373? 2/6/86 

Docket No. LAKE 86-59-R 
Order' No. 2817375? 2/21/86 

Pattiki- Mine 


DECISION 


Before: judge Melick 

These cases are before me upon the contests filed by the 
White County Coal Corporation (White County) under section 
105(d) of the Federal Mine Safety and Health Act of 1977, 30 
U.S.C. § 801 et seq ., the "Act," to challenge the issuance by 
the Secretary of Labor of two orders of withdrawal under 
section 104(d) of the Act.l/ 


17 Order No. 2817373 was issued under section 104(d)(1) of 
the Act. That section reads as follows: 


"If, upon any inspection of a coal or other mine, an 
authorized representative of the Secretary finds that there 
has been a violation of any mandatory health or safety 
standard, and if he also finds that, while the conditions 
created by such violation do not cause imminent danger, such 
violation is of such nature as could significantly and sub¬ 
stantially contribute to the cause and effect of a coal or 
other mine safety or health hazard, and if he finds such 
violation to be caused by an unwarrantable failure of such 
operator to comply with such mandatory health or safety 
standards, he shall include such finding in any citation 
given to the operator under this Act." 

Order No. 2817375 was issued under section 104(d)(2) of 
the Act. That section provides as follows: 


coal 


"If a withdrawal order with respect to any area m a 
or other mine has been issued pursuant to paragraph (1), 


a withdrawal order shall promptly be issued by an authorized 
_r*f thp se re ar who finds upon any subsequent 



ceived during an inspection by an inspector as purportedly 
required by that section of the Act. The essential under¬ 
lying facts indeed do not appear to be in dispute and I fi 
that White County is entitled to partial summary decision 
a matter of law. commission Rule 64, supra . 

On February 6, 1986, an inspector for the Federal Mi 
Safety and Health Administration (MSHA), Wolfgang Kaak, wa 
conducting an inspection of the White County Pattiki Mine 
when he discovered that a chalk centerline had been drawn 
under the unsupported roof of room No. 6 from the last rov 
permanent supports inby to the face for a distance of 13 f 
It is clear that the inspector was not present when the ch 
line was drawn and that he did not observe anyone under tb 
unsupported roof. 

The coal drill operator, Darrell Marshall, admitted 
Inspector Kaak however that he had drawn the chalk line in 
question because the mining sequence was behind schedule a 
he was being pressed to keep his coal drilling process goi 
Marshall also admitted that he had walked under the unsup¬ 
ported area even though he had seen the red flag warning c 
the danger. Based upon these observations and admissions 
Kaak thereupon issued section 104(d)(1) Withdrawal Order K 
2817373 alleging an unwarrantable violation of the standar 
at 30 C.F.R. § 75.200. That standard provides in pertinen 
part that "no person shall proceed beyond the last permane 
support . . . 

The order reads as follows: 

A chalk centerline was observed on the roof of 
room No. 6 running from the last row of permanent 
supports, roof bolts, inby to the face. This 
area was and had not been supported when the coal 
drill operator, (D. Marshall), made the center- 
line on the roof. The distance from the last row 
of bolts to the face was 13 feet. Working 
section I.D. 003-0. 

The order was terminated 25 minutes later following crew 
reinstruction on the roof control plan. 


unable to obtain any further information about the incident 
upon questioning the foreman and miners in the area Kaak 
nevertheless then issued section 104(d)(2) Order No! 2817375 
alleging an unwarrantable violation of 30 C.F.R. § 75 200 
The order reads as follows: * 


Physical evidence, footprints, were observed 
going through an area of unsupported roof in the 
X~cut between Entry No. 6 and Entry No. 7 at 
curve Y spad No. 1773. The opening averaged 
about 10 feet long by 10 feet wide. The height 
average was 6 feet. The area was rock dusted and 
foot prints were clearly visible. Work section 
I.D. 002-0. 


This order was terminated about 1 hour later after the crew 
was again reinstructed on the roof control plan and the area 
had been permanently supported. 

Citing the decisions of 5 Commission Administrative Law 
Judges ( Westmoreland Coal Company , Docket Nos. WEVA 82-34 -r 
et al, May A, 1983, Judge Steffey; Emery Mining Corpor ation. 

7 FMSHRC 1908, .1919 (1985), Judge Lasher; Southwestern 
Portland Cement Company , 7 FMSHRC 2283, 2292 (1985), Judge 
Morris; Nncco Mining Company , 8 FMSHRC 59 (1986), Chief Judge 
Merlin, review pending; Emerald Mines Corporation , 8 FMSHRC 
324 (1986), Judge Melick, review pending) White County main¬ 
tains that the section 104(d) orders herein are invalid 
because they were not issued based upon a finding by an MSHA 
inspector of an existing violation of the Act or a mandatory 
standard. 


It is not necessary to here restate the supportive 
rational of the cited decisions. It is sufficient to state 
that I am in agreement with the rational of those decisions 
and the principles stated therein that section 104(d) orders 
cannot be issued based upon a finding by the inspector of a 
violation that has occurred in the past but no longer then 
exists. It is undisputed in this case that the inspector did 
not observe any violations being committed but that he based 
his issuance of the 104(d) orders before me upon evidence of 
past violations. Accordingly White County's motion for 
partial summary decision is granted and the orders at bar are 
accordingly modified to citations under section 104(a) of the 
Act. 
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MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

TEWAY COAL COMPANY, 

Respondent 


Docket No. PENN 85-260 
A. C. No. 36-00906-03584 

Gateway Mine 


DECISION 


pearances: Linda M. Henry, Esq., Office of the Solicitor, 

U.S. Department of Labor, Philadelphia, Penn¬ 
sylvania, for Petitioner; 

George S. Brooks, Esq., Lexington, Kentucky, 
for Respondent. 


fore: Judge Maurer 

Statement of the Case 


This case is before me upon a petition for assessment 
civil penalties under section 105(d) of the Federal Mine 
fety and Health Act of 1977, 30 U.S.C. section 801, e_t seg 
e "Act," in which the Secretary initially had charged the 
teway Coal Company with five (5) violations of the manda- 
ry safety standards. However, prior to the commencement 
taking testimony in this case, the Secretary vacated 
104(a) Citation Nos. 2398789 and 2398784 and also withdrew 
e civil penalty assessment concerning Citation No. 2397333 
approved the vacation and withdrawal of the above three 
) citations on the record. 

The remaining two alleged violations were tried before 
at a scheduled hearing on April 23, 1986, at Pittsburgh, 
nnsylvania. 

The general issues before me are whether the company 
s violated the regulatory standards as alleged in the 
tition and, if so, the appropriate civil penalty to be 
isessed for the violation (s) . 

Since the respondent readily admits the regulatory vio- 
; tions of 30 C.F.R. § 75.1725(a) alleged in Citation No. 
•99220 (GX-1) and 30 C.F.R. § 75.1403 alleged in Citation 



At the hearing, the parti.es .r.L'ood to the wallowing 
stipulations which were accepted (T 1 :. /-8): 

1. The Gateway Mine is owned and operated by the 
Gateway Coal Company. 

2. The Gateway Mine is subject to the jut; sdictiou 
of tne Fedora]. Mine Safety and ih'a'i i:h Ac i. of 1.977. 

3. Tne undersi-jned administrative law ludgc hay 
jurisdiction over those proceedings. 

4. The subject citations were properly served by a 
duly authorized representative of tne Secret :»ry of Labor, 
upon an agent of the respondent, at the dates, tunes, and 
places stated i.n the citations, and may be admitted into 
evidence for the purpose of estabi ishincj their Issuance, 
but not necessarily lor the truthfulness or relevance, 

or any of the statements contained therein. 

5. The assessment of the civil penalti.es in this 
p oceodirr* v-iLl. not affect the i. esponden :' r. Ud 1 .< hy to 
stay in business. 

f». The appropriateness oi: the pena Itit-e, i'. any, 
tc the size of the coa] operator's lousiness should be based 
oi: th-r fart that tuo Gateway Mine's annual production ton- 
ii -gc, as cd the time of the issuance of the citations, 
vmjs nine hundred anc sixty-cue 1 hour, md, one hundred and 
.•? l x tysix (9 61, ] 6 6) . 

7. ''.he respoiicr-nt deim ms i t a ted ordinar/ good faith 
i r. attaining compliance nftet the issuance of each cita- 
l on. 


8. The Gateway Mine was issued three hundred and 
thirty seven (337) citations in the twenty-four months 
immediately preceding the .issuance of these citations 
involved in this case. 

9. The parties stipulate to the authenticity of 
tne exhibits to be entered. 



is a violation or JU C.F.R. § 75.1725(a) and is admitted by 
the operator. 

Section 104(a) Citation Mo. 2397217 was issued to the 
company because another personnel carrier (jeep) did not 
have the required reflectors on one side. The company had 
previously been issued a notice to provide safeguards re¬ 
quiring that all self-propelled personnel carriers (jeeps) 
be equipped with reflectors on both ends and both sides 
(GX-4). This is a violation of 30 C.F.R § 75.1403 and agai 
is readily admitted by the operator. 

Inspector Francis E. Wehr testified that he issued 
§ 104(a) Citation No. 2397217 on February 1, 1985, during 
an inspection of the Gateway Mine. In his opinion, since 
the jeep was missing reflectors on the tight side, the 
hazard created was that if it was coming on to a piece of 
track haulage at a particular angle and if an oncoming 
piece of equipment was coming, there could be a collision 
and individuals could be injured. He assessed the likeli¬ 
hood of such an event occurring as "reasonably likely" and 
he would expect injuries ranging from bruises to broken 
bones as a result of the collision. He therefore assessed 
this violation as a "significant and substantial” (S&S) one 

During cross-examination of Inspector Wehr, Citation 
No. 2397139, which was originally a notice to provide safe¬ 
guards, was introduced (RX-1). This document was issued 
to the Gateway Coal Company on January 4, 1985, by Inspecto 
Wehr because he had observed a jeep being operated without 
any reflectors at all, on either ends or sides. On this 
occasion, the inspector did not mark the "S&S" box. His 
first explanation of that was that he made a mistake, that 
it should have been marked "S&S." He later amended his 
response to state that this document had originally been 
issued as a safeguard under section 314(b) of the Act and 
when issuing a safeguard you are not concerned with the 
criteria for determining whether a violation would be 
"significant and substantial." However, I note that he 
also stated that the penalty criteria do not apply when 
issuing a safeguard. That for purposes of issuing a safe¬ 
guard, whether there would be an injury, the likelihood of 
that injury or what the negligence would be are not con¬ 
sidered. Yet, when he issued Citation No. 2397139, as a 



As it turns out, this citation should not have oeen 
issued as a safeguard at all because a safeguard for the same 
thing had previously been issued by Inspector ' 

1984 (GX-4). Inspector Light issued Citation No. 2253769 as 
a safeguard and likewise did not mark the "S&S" box He did, 
however, mark the penalty criteria. He checked the boxes 
for "none" pertaining to negligence, "unlikely occurrence 
and "lost workdays or restricted duty" as type of injury. 


When it was subsequently discovered that there was an 
existing safeguard issued concerning jeep reflectors. In- 
spector Wehr modified Citation No. 2397139 from a safeguard 
to a § 104(a) citation on January 23, 1985. However, even 
though he concedes he could have, he did not at that time 
modify this citation to reflect an "S&S" violation. 


Although Inspector Wchr testified on direct that the 
lack of a reflector on the tight side of the jeep would be 
reasonably likely to cause an accident, it is apparent to 
me that he changed his mind sometime between issuing Cita¬ 
tion No. 2397139 on January 4, 1985, and February 1, 1985, 
when he issued the citation at bar. Further, he has no 
knowledge of any statistics concerning accidents caused by 
missing reflectors nor was he able to cite a single example 
of an accident caused by a missing reflector. This last 
observation also applies to the opinion testimony of the 
two miner witnesses concerning gravity. 


The Commission in Cement Division, National Gypsum 
Company, 3 FMSHRC 822 (1981) set out the test for.determin¬ 
ing whether a violation, in the words of the statute, "... 
could significantly and substantially contribute to the 
cause and effect ... of a mine safety or health hazard." 

Such a violation, the Commission held, is one where there 
exists "... a reasonable likelihood that the hazard con¬ 
tributed to will result in an injury or illness of a rea¬ 
sonably serious nature." 

Later, in Mathies Coal Co ., 6 FMSHRC 1 (3.984), the 
Commission applied the definition of "significant and sub¬ 
stantial" in four steps. The first step was whether a 
violation occurred. In this case that much is admitted by 
the respondent. The second step is whether the violation 
contributed a measure of danger to a discrete safety hazard. 



step is whether there is a reasonable likelihood that the 
injury in question will be of a reasonably serious nature. 

I think we would all agree that if a collision accident 
occurred involving two of these Jeeps, traveling at anything 
more than a minimal rate of speed that injuries of a reason¬ 
ably serious nature would likely occur. Therefore, the 
ultimate issue is whether the absence of reflectors on the 
jeep would be reasonably likely to cause such an accident. 

At the hearing,and within the four corners of the citation 
at bar, Inspector Wehr was of the opinion that such an 
occurrence was "reasonably likely." However, less than a 
month before, in the same mine, for the same violation, 
involving the same typo of vehicle, he was of the opinion 
that there was "no likelihood" of such an occurrence (RX-1) . 
Therefore, I conclude that the respondent has effectively 
impeached the inspector by his own prior inconsistent 
statement on the ultimate issue of this case. Further, a 
second inspector, Mr. Light, also had occasion to write a 
safeguard for this identical violation of the same standard, 
in the same mine and involving the same type of equipment 
(GX-4). His opinion was that the occurrence of the event 
against which the cited standard is directed was "unlikely." 
Additionally, I note that an inspector could change his mind 
over a period of time about the seriousness of a particular 
regulatory violation but here there is less than a month 
between Inspector Wehr's "writings" on this identical 
subject and in any case, there is no evidence in this record 
of any empirical substantiation of his current opinion that 
this violation was "S&S." I therefore conclude that the 
cited violation was non "S&S." 

Turning now to the matter of the inoperative dead man 
switch cited in § 104(a) Citation No. 2399220, the issue 
is once again whether this admitted violation is a "signifi¬ 
cant and substantial" one. 

I have some problem with what I perceive to be an in¬ 
consistent position taken by the Secretary with regard to 
the importance of the dead man switch as a safety item on 
jeeps used in the mines. To begin with, the Act directs 



not required to be installed on the jeep to begin with, and 
could in fact have been completely removed by the operator 
at any time. The only violation herein involved leaving the 
switch on the jeep in an inoperable condition. 

In this one case, the Secretary takes the position that 
this is a "significant and substantial" violation of the 
mandatory standards "reasonably likely" to cause a "fatal" 
injury. Yet, at the same time, the Secretary admits that 
the dead man switch is not a required piece of equipment on 
this jeep and in fact other jeeps are operating without.one 
in the same mine, apparently with the Secretary's blessing. 

I conclude that if it truly is a "significant and 
substantial" safety hazard to operate a personnel carrier 
with an inoperable dead man switch, the Secretary, by regu¬ 
lation, would require such a switch in the first instance. 

At the hearing, the Secretary's counsel argued that a 
jeep that has an inoperable dead man switch is not the 
equivalent of a jeep without such a switch at all, because 
of the potential for reliance on the availability of the 
switch and the assumption that it works. A case for this 
position possibly could be made. However, the evidence 
adduced at the hearing was to the effect that the only 
accident that any witness could recall involving a throttle 
sticking open was on a vehicle that didn' t have a dead man 
switch installed, and therefore was presumably not in vio¬ 
lation of anything. The only other evidence on the sig¬ 
nificance of this violation was an opinion which was not 
factually supported in the record. 

The test is whether this violation has a reasonable 
likelihood of resulting in serious injury. I do not find 
any evidentiary support for that in this record and there¬ 
fore I do not find that the violation was "significant and 
substantial." Mathies Coal Company , supra . 

Civil Penalty Assessment 

On the basis of the foregoing findings and conclusions, 
and considering the criteria contained in section 110 (i) of 
the Act, respondent is assessed a civil penalty in the 


ORDER 


The respondent IS ORDERED to pay a civil penalty in the 
mount of $40 within thirty (30) days of the date of this 
ecision. Payment is to be made to MSHA, and upon receipt 
of same, this proceeding is dismissed. 


f/AAAA/ 

Roy Jl Jftaurer 
Administrative Law Judge 
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Digmor Placer Mine 


v. 

C. D. LIVINGSTON, 

Respondent 


DECISION 


Appearances: Carol A. Fickenscher, Esq., Office of the Solicit 
U.S. Department of Labor, San Francisco, Califori 
for Petitioner? 

Mr. C. D. Livingston, Iowa Hill, California, 
pro se , for Respondent. 

Before: Judge Lasher 

This proceeding was initiated by the filing of a petitioi 
for assessment of a civil penalty by the Secretary of Labor 
(herein the Secretary) on April 1, 1985, pursuant to Section 
110(a) of the Federal Mine Safety and Health Act of 1977, 30 
U.S.C. Section 820(a)(1977) (herein the Act). A hearing on tl 
merits was held in Sacramento, California on April 9, 1986, a 
which the Secretary was represented by counsel and the Re¬ 
spondent, Mr. C.D. Livingston, represented himself. 

The Secretary seeks assessment of a penalty against 
Respondent for violation of 30 C.F.R. § 57.4-52 V which was 
described in combination Citation (Section 104(a)) Order (Sec 
107(a)) No. 2363585 issued May 17, 1984, as follows: 

"A 4-cylinder gasoline powered front-end loader is 
being used underground to muck out the sand and grave, 
and hawl (sic) the material to the surface. 

CO Drager gas detector measurements at the face 50 ppi 
one stoke." 


T7 "Gasoline shall not be stored underground, but may be use* 
only to power internal combustion engines in nongassy mines t 
have multiple horizontal or inclined roadways from the surface 
large enough to accommodate vehicular traffic. Roadways and 
other openings shall not be supported or lined with combustib 
material. All roadways and other openings shall be conected ' 
another opening every 100 feet by a passage large enough to a> 
commodate any vehicle in the mine." 



gassy mine (Tr. 51-53). However, it has but one horizontal or 
inclined roadway from the surface large enough to accommodate 
vehicular traffic, in this case, a tunnel (Tr. 28). 

On May 17, 1984, MSHA Inspector Nicholas Esteban, having 
been assigned to inspect another mine, a surface mine, located < 
the same Digmor Placer property, observed the subject undergrour 
gold mine and undertook to inspect the same (Tr. 14-15, 39-41, 
46-49, 71). Respondent Livingston owns the 80-acre Digmor Place 
property, and leases the surface mine to others (Tr. 71 , 72 , 771 

Inspector Esteban came upon the Respondent (Tr. 15) who at 
first refused to allow his mine to be inspected on the basis th< 
his was a "one-man" operation (Tr. 15) but subsequently acceded 
to the Inspector's request and signed a CAV (compliance 
assistance visit) request after the Inspector indicated to him 
that the inspection was to be a "courtesy" inspection and after 
the Inspector told him that no penalties would derive from the 
issuance of any notices of violation 2/ (Tr. 15, 16, 18, 21, 22, 
42, 43, 60). The Inspector and Mr. Livingston then walked into 
the mine (Tr. 23). 

The Inspector took a Drager gas detector measurement which 
indicated the air inside the mine was contaminated with carbon 
monoxide (50 parts per million) (Tr. 23). The Inspector informs 
Mr. Livingston of this result and advised him a Citation/Order 
rather than a CAV "notice" would be issued for this violation 
(Tr. 24). Mr. Livingston became upset at this point, but ad- 


27 In Secretary v. Consolidation Coal Company , 6 FMSHRC 189 
( 1984), the Commission held that S & S findings may be made in 
connection with a citation issued under Section 104(a) of the A' 
Considering this ruling in conjunction,»with U.S, Steel Mining 
Company , 6 FMSHRC 1834 (1984 ), where the mine operator was alio' 
ed to contest S & S findings entered on Section 104(d)(1) 
citations in a penalty case, it is concluded that S & S finding 
contained in a Section 104(a) citation similarly are properly r- 
viewable in this penalty proceeding. 

3/ Notices of violation, which are issued on CAVs instead of 
Citations, are on a form approximately 1/3 the size of a regula 
Citation form (Tr. 20). 


were present (Tr. 73). 

The gasoline-powered engine emitted carbon monoxide and it 
did not have a water scrubber or a catalytic converter "to help 
burn off the carbon monoxide." (Tr. 26). 

Inspector Esteban advised Mr. Livingston that he could not 
leave the property without issuing the imminent danger order (Ti 
24, 31) because someone could be killed using a gasoline-powerec 
engine underground. The mine did not meet the regulation s 
criteria for using gasoline powered equipment (Tr. 27, 28) since 
it did not have multiple roadways from the surface, but only a 
single tunnel (Tr. 28, 52, 54). There existed a serious hazard 
from carbon monoxide poisoning (Tr. 26, 30, 32, 34, 72-73, 75), 
which could result in a fatality (Tr. 30, 34). As many as 4 
persons had worked in the mine in the past (Tr. 28, 44-46, 66, 

67 , 76), and Mr. Livingston and his "partner” were currently 
working in the mine (Tr. 28, 72-73). 

The lethal nature of carbon monoxide poisoning was describe 
by the Inspector as follows: 

"Because if he gets a high concentration of carbon 
monoxide, you can't smell the gas, you can't detect it. 
All of a sudden you're down, and you’re dead." 

(Tr. 34). 

Mr. Livingston had been using the gasoline-powered loader 
two or three times a week for 4 or 5 years (Tr. 66). He intend' 
to dispose of the loader at the time of the inspection and so 
advised the inspector (Tr. 61-62). Mr. Livingston thereafter 
sold the loader to one Douglas Mead, who he first characterized 
as a "junk dealer" (Tr. 64), but subsequently in his testimony, 
it also turned out that Douglas Mead was one of those who worke< 
in the mine (Tr. 67) and the same person Mr. Livingston said wa, 
his "partner" (Tr. 73). Mr. Livingston closed the mine 2 or 3 
weeks after the CAV inspection (Tr. 62, 76). 

Following the inspection, inspector Esteban issued 4 
CAV-type notices of violation (Tr. 22) in addition to the 
Citation/Order which is the subject of this proceeding. 

At the hearing, Mr. Livingston who, it should again be 
mentioned, was not represented by counsel, offered an undated 
letter (Ex. R-l) which he had sent to the Secretary's counsel 
subsequent to the issuance of the Citation/Order. In the first 


anyone else has shown proof that it was the intent of 
Congress to subject the one-man mine operator to the 
burden of these rules and regulations. Neither you, nor 
anyone in your office has ever quoted a court case that 
pertained to a one-man operation. Every case you cite 
has had paid employees or several people working.” 

However, at the hearing, Mr. Livingston testified under oath 
to a somewhat contrary picture of the employment situation at 
mine. 

Q. Do you have friends or acquaintances or relatives that 
have worked at the Digmor Placer with you, and when I use 
the term "Digmor Placer", I'm referring to the specific mine 
that Mr. Esteban inspected? 

The Witness: Do I ever have someone with me? 

Q. During the time that you were working it? 

A. Okay. Occasionally I have had people help me. 

Q. Who were those people that helped you? 

A. My son. 

Q. Anyone else? 

A. Yeah. There was a Ron Stockman. He helped me for just 
a few days is all, but that didn't last long. 

Q. Anyone else? 

A. Yeah, Douglas Mead. He helped me for a while. 

Q. So, you really weren't working that by yourself? 

A. I was working it alone by myself most of the time. 

Q. But you had other people there? 

A. I had, occasionally, some people there, yes. 

(Tr. 66, 67). 

Based on his sworn testimony, Mr. Livingston's contention 

h his was "finp-man" nnpraHnn is rpipct r\ Rerrsrdl ss . hie 


"The point I'm trying to make is that he told me there 
would be no finable, assessable violations per se; and 
you won't have to pay a fine and this and that, and th 
he writes me up one for a loader which I already told 
him I was getting rid of." 

(Tr. 63) 

It is first noted that the "compliance assistance visit" 
process is not provided for in the Act. The Secretary, althou 
requested (Tr. 81), has not furnished the source of MSHA's CAV 
policies. On the other hand, the gold mine in question is sub 
ject to the Act and inspections thereof are mandated by the Ac 
Section 103(a), 30 (J.S.C. § 815. Regardless of the Inspector* 
promises, the Act requires that a penalty be assessed when a 
violation occurs. Old Ben Coal Co. , 7 MSHRC 205, 208 (1985)? 
Section 110(a), 30 (J.S.C. § 820. The record is not absolutely 
clear that the Inspector utilized the CAV policy to overcome 
Respondent's refusal of entry, but it strongly appears such wa 
the case (Tr. 10, 15, 16, 42, 43, 60) and I do so infer and 
find. 


A preliminary question is thus posed: whether Respondent, 
had any right to deny entry to begin with. In the circum¬ 
stances established in this record, I find that Respondent had 
right to deny the Inspector entry to the mine to conduct an 
inspection. In Secretary of Labor v. Calvin Black Enterprises 
MSHRC, 1151 (1985), the Commission succinctly enunciated the 
principles relating to such denial of entry: 

"The law on denial of entry under the mandatory in¬ 
spection provisions of section 103(a) of the Act is 
clear. Section 103(a) expressly requires that no ad¬ 
vance notice be given an operator prior to an inspecti 
and gives authorized representatives of the Secretary 
explicit right of entry to all mines for the purpose o 
performing inspections authorized by the Act. The 
Supreme Court has upheld the constitutionality of thse 
provisions. Donovan v. Dewey , 452 U.S. 594, 598-608 
(1981). Consistent with that decision, we have held t 
an operator's failure to permit such inspections con¬ 
stitutes a violation of section 103(a) . Waukesha Lime 
& Stone Co., Inc. , 3 PMSHRC 1702, 1703-04 (July 1981)? 
United States Steel Corp. , 6 FMSHRC 1423, 1430-31 (Jun 
1984)." (emphasis supplied). 


equitable standpoint tor Respondent's argument that the In¬ 
spector's "no penalty" promise should bind the Secretary and 
excuse Respondent from the requirements of the Act. Certainly 
the Inspector's promise does not in these circumstances-where 
Livingston's refusal to permit an inspection is itself a vio¬ 
lation-work a serious injustice to Mr. Livingston, See U.S. 
Lazy F.C. Ranch , 481 F.2d 985 (9th Cir, 1973). Similarly, sir 
several miners were endangered by Respondent's intransigence, 
public interest as reflected in the purposes behind the safety 
standard infracted would not be served by estopping the enforc 
ment agency from disavowing the misstatement of its agent. 

In any event, in Secretary of Labor v. King Knob Coa l 
Company, Inc. , 3 FMSHRC 1417 (1981), the Commission has reject 
the doctrine of equitable estoppel. It also viewed the errone 
action of the Secretary (mistaken interpretation of the law le 
ing to prior non-enforcement) as a factor which can be conside 
in mitigation of penalty, stating: 

"The Supreme Court has held that equitable estoppel 
generally does not apply against the federal governmer 
Federal Crop Insurance Corp v, Merrill , 332 U.S. 380, 
383-386 (1947); Utah Power & Light Co. v. United State 
243 U.S. 389, 408-411 (1917). The Court has not expre 
ly overruled these opinions, although in recent years 
lower federal courts have undermined the Merrill/U tah 
Power doctrine by permitting estoppel against the gove 
ment in some circumstances. See , for example . United 
States v, Georgia-Pacific Co. , 421 F.2d 92 , 95-103 ( 91 
Cir. 1970). Absent the Supreme Court's expressed ap¬ 
proval of that decisional trend, we think that fidelit 
to precedent requires us to deal conservatively with 
this area of the law. This restrained approach is 
buttressed by the consideration that approving an es¬ 
toppel defense would be inconsistent with the liabilit 
without fault structure of the 1977 Mine Act. See El 
Paso Rock Quarries, Inc. , 3 FMSHRC 35, 38-39 (1981). 
Such a defense is really a claim that although a vio¬ 
lation occurred, the operator was not to blame for it 

Furthermore, under the 1977 Mine Act. an equitable coi 
sideration, such as the confusion engendered by confl: 
ing MSHA pronouncments, can be appropriately weighed : 
determining the appropriate penalty (as the judge did 
here) . ” 


violation. Although Respondent did not challenge that it was c 
significant and substantial (S & S) violation or that it result 
ed in an imminent danger, it should be mentioned with regard tc 
the S & S charge in the Citation that the commission has held 
that a violation is properly designated S & S "if, based on the 
particular facts surrounding that violation, there exists a 
reasonable likelihood that the hazard contributed to will resul 
in an injury or illness of a reasonably serious nature." Cemer 
Division, National Gypsum Co. , 3 FSMHRC 822, 825 (April 1981). 
in Mathies Coal Co. , 6 FMSHRC 1, 3-4 (January 1984), the 
Commission explained: 

"In order to establish that a violation of a mandatory 
safety standard is significant and substantial under 
National Gypsum the Secretary of Labor must prove: (1) 
the underlying violation of a mandatory safety standard 
(2) a discrete safety hazard—that is, a measure of 
danger to safety — contributed to by the violation; (3) 
reasonable likelihood that the hazard contributed to wi 
result in an injury; and (4) a reasonable likelihood tl 
the injury in question will be of a reasonably serious 
nature." 

The Commission has explained further that the third elemer 
of the Mathies formula "requires that the Secretary establish c 
reasonable likelihood that the hazard contributed to will resu] 
in an event in which there is an injury." (J.S. Steel Mining Cc 
6 FMSHRC 1834, 1836 (August 1984). The Commission has 
emphasized that, in accordance with the language of section 
104(d)(1), it is the contribution of a violation to the cause c 
effect of a hazard that must be S & S. See 6 FMSHRC at 1836 . 

On this record, and in view of the findings heretofore mac 
there is no question but that a violation of 30 C.F.R. § 57.4-! 
occurred and that a "measure" of danger to safety was contribut 
to by such. 

Based on the prior findings as to the absence of multiple 
roadways into the mine, the lethal nature of carbon monoxide 
poisoning, the results of Inspector Esteban’s gas detector 
measurements, (Tr. 23, 28-32 ), the lack of a water scrubber anc 
catalytic converter on the engine, and the number of miners 
(including Mr. Livingston when he was working alone) who were 
exposed to the danger (Tr. 71-73), it is clear that there was < 
reasonable likelihood that the hazard (carbon monoxide poisonii 
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to support a reasonapie oeiier on one part or an inspector mat 
an imminent danger exists. It would seem that in all cases a 
violation which results in an imminent danger would also be S & 
while the reverse would not necessarily be true. Determining 
whether the factors constituting the instant violation, taken i 
combination with evidence relating to S & S (similar to imminen 
danger except in degree and immediacy) as well as other 
evidence-which is not necessarily relevant to the violation or 
the S & S determination - meets the level of proof required to 
justify the "imminent danger" order is aided by a brief 
consideration of the evolution of this term. 

The term "imminent danger" is found in both the Federal Cc 
Mine Health and Safety Act of 1969 and the Amendments thereto 
which comprise the Federal Mine Safety and Health Act of 1977, 
30 U.S.C. 801, et seg ., and the definition thereof currently 
found in section 3(j) of the 1977 Act is for all intents and 
purposes identical in both Acts, to wit: 

"the existence of any condition or practice in a coal 
or other mine V which could reasonably be expected to 
cause death or serious physical harm before such con¬ 
dition or practice can be abated." 

Historically, the first tests for determining whether an 
imminent danger exists or not were set forth in Freeman Coal 
Mining Corp. , 2 IBMA 197, 212 (1973), and Eastern Associated Cc 
Corp. , 2 IBMA 128 , 80 I.D. 400 (1973), aff'd Eastern Associated 
Coal Corp. v. Interior Board of Mine Operations Appeals et al. , 
491 F.2d 277 (4th Cir., 1974). In Eastern, supra , the Board of 
Mine Operations Appeals, formerly a division of the Interior 
Department's Office of Hearings and Appeals, herein "BMOA" , he! 
that: 

* * * an imminent danger exists when the condition or 
practice observed could reasonably be expected to cause 
death or serious physical harm to a miner if normal mininc 
operations were permitted to proceed in the area before tf 
dangerous condition is eliminated. The dangerous conditic 


4"7 By virture of Section 102(b)(4) of the 1977 Mine Act the 
phrase "or other" was added after the word "coal" to expand th< 
Act's coverage to all mines. 
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issuance of a 104(a) withdrawal order is not only proper but 
mandatory under the Act. 

In Freeman, supra , the BMOA elaborated on its decision in 
Eastern and held that the word "reasonably" as used in the defi¬ 
nition of imminent danger necessarily means that the test of 
imminence is objective and that the inspector’s subjective 
opinion is not necessarily to be taken at face value. The Board 
also gave this 2-sentence test of "imminent danger:" 

* * * would a reasonable man, given a qualified inspector's 
education and experience, conclude that the facts indicate 
an impending accident or disaster, threatening to kill or 
to cause serious physical harm, likely to occur at any 
moment, but not necessarily immediately? The uncertainty 
must of of a nature that would induce a reasonable man to 
estimate that, if normal operations designed to extract coal 
in the disputed area proceeded, it is at least just as 
probable as not that the feared accident or disaster would 
occur before elimination of the danger. (Emphasis added) 

The United States Court of Appeals for the 7th Circuit in Freemai 
Coal Mining Company v. Interior Board of Mine Operations Appeals, 
et al. , 504 F.2d 741 (1974), while quoting with surface approval 
the BMOA's definition of "imminent danger," went on to add its 
own: 


An imminent threat is one which does not necessarily come 
to fruition but the reasonable likelihood that it may, 
particularly when the result could well be disastrous, is 
sufficient to make the impending threat virtually an 
immediate one. (Emphasis supplied) 

In Canterbury Coal Corporation v. Mining Enforcement and 
Safety Administration (MESA) , Docket No. PITT 74-57 (January 24, 
1975, ALJ Decision; unreported), the extreme but plain meaning ol 
the second sentence of the BMOA's imminent danger test was 
questioned: 

"I conclude, after reviewing the Board's decisions in Free¬ 
man and Eastern , the decisions from the 4th and 7th Circuit! 
on appeal therefrom, and subsequent Board decisions, that 
the Board, by its use of the phrase "at least just as pro¬ 
bable as not" in the Freeman case, did not set up a pure 
mathematical equation for determining whether it is reason- 


ly, I do not believe the Board intended to require that the 
odds be even that if normal operations continued the danger 
would come to fruition, or to hold that there must appear to 
be a 50/50 chance ... that the tragedy or disaster would 
occur, to justify the issuance of a closure order. It 
most certainly is clear from factual analysis of the Board's 
numerous "imminent danger" decisions that the lives and 
well-being of miners are not to ride on the same law of 
statistical probabilities found in the toss of a coin. Ac¬ 
cordingly, I reject any such interpretation of the Freeman 
test. " 

Thereafter, during the process of the enactment of the 1977 
t, the Senate Committee on Human Resources, made this 
atement: 

"The Committee disavows any notion that imminent danger can 
be defined in terms of a percentage of probability that an 
accident will happen; rather the concept of imminent danger 
requires an examination of the potential of the risk to 
cause serious physical harm at any time. It is the Commit¬ 
tee's view that the authority under this section is es¬ 
sential to the protection of miners and should be construed 
expansively by inspectors and the commission." ( Leg. Hist , 
of the Federal Mine Safety & Health Act of 1977, 95th Cong., 
1st Sess. (hereinafter Leg. Hist . 1977 Act) at 38.) 

The Commission, in Pittsburg & Midway Coal Mining Compan y v. 
;cretary of Labor , (2 MSHRC 787 , 788; 1980) also set a different 
iurse for approaching imminent danger questions: 

". . .we note that whether the question of imminent danger 
is decided with the "as probable as not" gloss upon the 
language of section 3(j), or with the language of section 
3(j) alone, the outcome here would be the same. We there¬ 
fore need not, and do not, adopt or in any way approv e the 
"as probable as not" standard that the judge applied. With 
respect to cases that arise under the Federal Mine Safety 
and Health Act of 1977, 30 U.S.C. § 801 et seq ., we will 
examine anew the question of what conditions or practices 
constitute an imminent danger." 

(emphasis added) 

Research of this question leads one to believe that the 
Lteral meaning of the " at least just as probable as 
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of Labor v. Pittsburq & Midway Coal Mining Company , 8 FMSHRC 4 
(1986). Accordingly, the "at least just as probable as not" 
formula contained in the BMOA's Freeman decision, supra , will 
be used here as the sounding board for determining the existem 
of imminent danger. 

Since the Commission's Pittsburq & Midway decision, there 
have been relatively few imminent danger matters in litigation 
before the Commission. Under the 1977 Act, decisional emphasi. 
seems to be on the individual factual configurations involved 
rather than on discrete tests and formulas for determining 
imminent danger. See, for example, Secretary of Labor v. U.S. 
Steel Corporation , 4 FMSHRC 163 (1982 ). At this time, the Act 
section 3(j) definition appears to be the primary legal touch- 
stone. Evaluating the dangerous condition or practice - wheth 
or not a violation-in the perspective of continued mining 
operations also appears to be a prerequisite in determining th 
validity of an imminent danger order. There also is a case fo 
treating these as prerequisites: (1) that the hazard (risk) fo 
seen must be one reasonably likely to induce fatalities or in¬ 
juries of a reasonably serious nature, and (2) that such hazar* 
or risk have an immediacy to it, that is, it could come to rea 
zation "at any time." 

In adopting the above concepts, a review of the factual 
underpinnings for the Inspector's conclusions is required. It 
found therefrom that the Inspector properly issued an imminent 
danger order based on (a) those findings previously made in 
connection with the S & S issue and (b) these additional pro¬ 
bative evidentiary factors: 

1. Carbon monoxide is undetectable, as the Inspector 
testified: 


". .. if he gets a high concentration of carbon monoxid 
you can't smell the gas, you can't detect it. All of 
sudden you're down, and you're dead." (Tr. 34) 


2. Respondent's admission that he used the front-end loa 
"two or three days a week" over a period of four or five years 
(Tr. 66, 72), and underground for a period of 2 months (Tr. 
70-72) on occasions when other miners were present (Tr. 73). 


3. Respondent's admission that he knew that operating th 

gasoline-powered loader was dangerous (Tr. 75) coupled with th 
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that the Inspector exercised correct and reasonable judgment in 
determining that an imminent danger existed on May 17, 1984, 
since there existed both (1) a practice and (2) conditions in th 
subject mine which reasonably could be expected to cause death o 
serious physical harm at any time had normal mining operations 
been permitted to continue and before such condition and practic 
could have been abated. The imminent danger withdrawal order is 
thus af firmed . 


RULING ON SECRETARY'S MOTION 

The Secretary, at the end of his post-hearing brief receive 
May 23, 1986, and in the 11th hour of the Judge's jurisdiction i 
this matter, states that in keeping with the Secretary's "policy 
of conducting Compliance Assistance visits, a penalty should not 
have been assessed", going on to add: 

"Since the inception of the CAV program in 1979, MSHA 
policy has been to not propose penalties for violations 
observed during the course of a CAV reopening inspection 
(Metal - Nonmetal Assistance Program) or § 303(x) reopen 
ing inspection (Coal Mine Assistance Program). This vio 
lation was not identified as observed during a CAV in¬ 
spection, hence, trial counsel is now advised that it in 
advertently received a proposed penalty." 

(emphasis added) 

The last sentence of the Secretary's brief more clearly 
indicates what the Secretary intended: 

"Plaintiff therefore withdraws the penalty assessment 
and respectfully requests that the citation/order be 
upheld." 

The requests therein for both (a) withdrawal, and (b) revie 
of the Citation/Order are contradictory. Thereafter, in respons 
to my Order to Show Cause, the Secretary clarified this motion t 
show that he was. moving to withdraw the petition and that indeed 
such should result in dismissal of the entire proceeding and 
preclude review of the Citation/Order. 

Commission Rule 11 provides that a party may withdraw a 
pleading at any stage of a proceeding with the approval of the 
Commission or the Judge" , (emphasis supplied) . Both the form ar 
timing of the attempted withdrawal here are of some concern sine 


not snown-or anegea-any oasis wny or now section uuid; ui ui 
Act can be ignored. The impropriety of the Inspector's CAV 
promises not to issue citations was litigated. As above noted 
Section 110(a) requires that a penalty be assessed when a 
violation occurs and this also is a principle of mine safety 1 
Se e U.S. Steel Mining Co., Inc., 6 FMSHRC 1148 (1984); Tazco, 
Inc. , 3 FMSHRC 1895 (1981 ). Whatever the Secretary's CAV 
procedures are - again the Secretary, although requested (Tr. 
81), has not submitted any written documentation reflecting wh 
his CAV procedures or policies are - the Secretary has not sho 
how a mandatory provision of the Mine Act can be waived in thi 
matter or why it should be. I am unaware of any basis upon wh 
such can be waived. Even the Secretary's "policy" as articula 
in his brief - applicable only where a mine is being reopened 
isn't clearly relevant. Also, and as previously found, the 
Secretary should not be estopped from enforcing the Act and t:h 
public's interest in this matter. 

Some situations where the Secretary, after Commission 
jurisdiction attaches, might be permitted to drop its prosecut 
are usefully compared: 

1. where the parties, before entry of a final agency 
decision, reach an appropriate settlement? 

2. where the Secretary, after further investigation on o 
off the record of a formal adversary hearing, concludes that a 
violation was not committed; 

3. where some late-discovered jurisdictional defect is 
discovered; 

As best I divine it, if it is not self-application of the 
estoppel defense, the Secretary's purpose here is simply to 
protect the credibility of its CAV process. But this is both 
unusual and isolated case where such is not significantly 
threatened. As previously discussed, there certainly is no 
inequity or unfairness which would result from not dismissing 
this matter. Mine safety clearly is best served by not aborti 
the proceeding at this juncture? where the public interest res 
is well demonstrated on this record. Dismissal of this de nov 
proceeding where the Commission's jurisdiction has been locked 
and a record developed would more likely bring in to question 
proper discharge of the administrative-judicial responsibility 
than the enforcement process. Accordingly, in the exercise of 


spector's special S & S findings and finding that an imminent 
danger existed are supported in the record. There remains the 
determination of an appropriate penalty. The mine in question 
a very small one which is now out of business (Tr. 62). Since 
there were no previous inspections (Tr. 63) Respondent has no 
history of previous violations. Respondent makes no claim that 
payment of a penalty to use the words of the Act, will jeopardi 
"his ability to continue in business", or, more appropriately 
here, that he is unable to pay a penalty. Since Respondent 
never used the front-end loader in question after the Citation/ 
Order was issued, it is concluded that Respondent, after 
notification of the violation, proceeded in good faith to 
promptly achieve compliance with the safety standard violated. 
The record is clear that this was a serious violation which 
created an imminent danger and that Respondent was highly 
negligent in its commission (Tr. 34 , 75 ). The Inspector’s 
indecorous preliminaries, as previously noted, do not call for 
downward penalty adjustment. After weighing these various 
penalty assessment criteria mandated by the Act, a penalty of 
$150.00 is found appropriate. 


ORDER 

1. Citation/Order No. 2363585 is affirmed in all respects 

2. Respondent, if he has not previously done so, shall pa 
the Secretary of Labor within 30 days from the date hereof the 
sum of $150.00 as and for a civil penalty. 

a. i 

Michael A. Lasher, Jr. 

Administrative Law Judge 


5/ It may be that as a matter of supporting enforcement policy 
the Secretary should have the absolute right to withdraw his 
initial pleading at any time before final decision by (a) the 
trial level judge or (b) the Commission. I am, however, unable 
to draw such a line absent clarifying Commission policy or 
distinguishing precedent. The Secretary has not cited, nor do 
know of, any basis for such proposition. The facts of this 
particular matter do not provide an illustration for removing 
Commission review of withdrawal requests. 

6/ In the absence of proof that the imposition of otherwise aj 
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Greenwich, Connecticut, 
for Contestant/Respondent; 

Robert J. Lesnick, Esq., Office of the Solicitor, 

U.S. Department of Labor, Denver, Colorado, 
for Respondent/Petitioner. 

Judge Carlson 

s se consolidated proceedings arose out of inspections con- 
>y representatives of the Secretary of Labor (hereafter 
:retary") at the underground molybdenum mine operated by 
Iolybdenum Company (hereafter "Climax’ 1 ) at Climax, Colorado. 
)ections took place on March 20 and 21, 1985. The in- 
> issued five citations for violations of mandatory safety 
Is promulgated by the Secretary. Each of these citations 
sly contested by Climax. Later, the Secretary proposed 
is for the alleged violations. These proposals appear in 



visions of the Federal Mine Safety and Health Act of 1977, 

30 U.S.C. § 801 et seq . (hereafter "the Act"). Both parties 
filed post-hearing briefs. 

WEST 85-96-RM, Citation No. 2358524 

Inspector Jake DeHerrara issued this citation on March 2C 
1985, because openings in a flume board constituted an alleged 
falling hazard under 30 C.F.R. § 57.11-12. 2/ That standard 
provides: 


Openings above, below, or near 
travelways through which persons 
or materials may fall shall be pro¬ 
tected by railings, barriers, or 
covers. Where it is impractical 
to install such protective devices, 
adequate warning signals shall be 
installed. 

The evidence shows that the cited condition existed at 02 
near a switch-point on the railroad which runs through an unde 
ground haulage drift. The flume is a shallow ditch-like drair 
which parallels the track and drains water from the mine. The 
top of the flume is covered by boards {two adjacent 2 by 12's) 
to keep debris from entering the flume and clogging it. 

The evidence also shows that the haulage drift is approx¬ 
imately 12 feet wide with the track running down the center. 

The track is 3 feet in width, measured between the rails, whic 
leaves about 4 feet of open drift floor on the side of the tr< 
opposite the side where the flume is located. 

Witnesses for both parties agreed that the miners walking 
through the haulage drift frequently use the flume boards as * 
walkway because they generally offer the smoothest surface. ( 
the other hand, miners may also walk on the opposite side of 1 
rails, or between the rails. The drift floor is often wet ant 
muddy, and is, by its nature, rough and uneven. 


1/ Originally, Docket No. WEST 85-98-RM was included in the 
consolidation. That contest was withdrawn by Climax at the 
hearing, however, and was severed for disposition by separate 


While Climax concedes that the opening existed, it adduced 
testimony through one of its own safety inspectors, Mr. Kenneth 
Johnston, that the switch openings were necessary to furnish 
access to the switches to clean out debris. Storke level rail¬ 
road switches number about 100, according to Johnston, and only 
a small number of, these are covered. About half, however, do 
not cross flume boards as does the one cited. Those which are 
covered, Climax's safety and health manager Dan Larkin testifiec 
are generally on curves or at other points where debris from th< 
loads of passing cars is likely to sift into the openings and 
interfere with the switches' operation (Tr. 85). Larkin main¬ 
tained that it was "possible" but not "practical" to cover the 
part of the switch openings between the tracks because the cove] 
would interfere with operation of the switches (Tr. 51-52). He 
acknowledged, however, that the part of the opening outside the 
rails (between the throw lever and the nearer track) could be 
covered (Tr. 68) . 

The undisputed evidence showed that a second and somewhat 
smaller opening existed in the flume boards near the opening fo: 
the throw rod. This opening was also about 14 inches long and 
its width varied between 7 and 4 inches. It, too, was 14 i.nche: 
deep. Here it appeared that the flume board had simply been 
broken (Tr. 36). The relative location of the two openings is 
shown plainly in the photograph received as government exhibit 
and the sketch received as Climax's exhibit 2. 

The inspector believed that the openings in the boards 
presented a clear falling hazard to miners walking the flume 
boards. lie testified that a walker's foot could easily enter 
the opening causing a broken or sprained leg or foot (Tr. 18, 2 
He emphasized that the haulageway was not lighted except by the 
miners' cap lights. The uneven illumination source increased 
the danger, he believed. That the haulageway was not otherwise 
lighted is not disputed. 

Climax disagrees with the entire thrust of the inspector's 
presentation insofar as the hazard was concerned. Mr. Johnston 
expressed great doubt that any part of a miner's body would 
actually drop through one of the openings causing an injury. 3/ 


3 The standard does appear to be aimed at hazards where a 


J. 4 i ^ 

1-1/2 inches, 


and on the other was 8 inches, 


he testified. 


Johnston also suggested that the inspector's focus ort 
flume-board openings was unrealistic since the haulageway t-L°or 
was inherently uneven, and obstacles were common. He mentioned 
standing water in depressions, rocks, and openings between the 
railroad ties. The Secretary has not denied that these feature* 
were present. In framing its legal argument on this matter. 
Climax states in its post-hearing brief: 


In determining whether a particular opening 
constitutes a violation of 57.11-12, it is crucial 
to consider the location of the opening. An open¬ 
ing of 8 by 14 inches in the floor of a 5-foot wide 
elevated walkway may constitute a violation, while 
another opening of the same dimensions at a differ¬ 
ent location would not. {Climax's brief at 4.) 


Further, Climax contends that the openings were not a 
citable hazard because in its safety meetings the company rou¬ 
tinely warned miners to exercise care in walking the drift, 
particularly around switches (Tr. 40-42). Referring to the 
miners, Mr. Johnston stated: "They're told to be very observan 
and keep your [sic] eyes open where you're going" {Tr. 41). 

Finally, Climax contends that its history of falling acci¬ 
dents in haulage drifts showed that the openings were not a 
hazard. In this regard, Dan Larkin, the company’s manager of 
safety and health, testified that approximately 20 to 25 percen 
of all accidents at the mine since 1979 had been slip-and-fall 
incidents. In the same period, however, only about 5 percent o 
these occurred in haulage drifts. None involved falls through 
openings around track switches {Tr. 87-88) . 

I must conclude that the preponderant evidence establishes 
a minor violation of the cited standard, climax's argument 
that the hazard presented by the openings in the flume boards 
constitutes no greater danger than the uneven floor of the drif 
generally, or the danger of walking the railroad ties - conditi 
which the inspector doubtless saw but did not cite - deserves s 
consideration. It would be naive, certainly, to expect a drift 
of the sort we deal with here to be as smooth and obstacle-free 
as an office-building corridor. The chief difficulty with 
Climax's position is that the flume boards presented themselves 
as an inviting walkway. The evidence convinces me that, overal 


rack switches; they may be remedied. Climax acknowledges 
hat some of the switch openings were covered at the time of 
itation. This greatly weakens its argument that use of cover; 
as "impractical." Rather, it appears that it was practi- 
al to cover the openings where accumulation of debris was 
problem, and impractical to do so where it was not. The 
uestion appears more one of mere convenience than practicality 

It must also be noted that the smaller opening complained 
f in the citation had nothing to do with a switch. Instead, 
he boards had apparently simply been broken off and not re¬ 
aired or replaced. Where flume boards are offered as a trave! 
ay, it is incumbent on the mine operator to keep them in decer 
epair. 

We now turn directly to the question of whether either of 
he two openings was large enough to represent a realistic poss 
ility that a miner's foot could fall through, thus violating 1 
tandard. I must agree with Climax that the chances of this 
appening are not great. 1 further agree that even if a miner 
oot did encounter one of the openings, the openings were narre 
nough that the foot might not fall through. On the other hanc 
Umax acknowledges that it is possible that a foot could drop 
nto the openings and that injury could ensue. From simply loc 
t the openings as depicted in the photographs and sketches in 
vidence, I must conclude that there is a realistic possibility 
hat a foot, or a part of one, could drop through. That is sui 
ient to establish violation. 

Climax's argument concerning safety education and the mint 
amiliarity with switch openings and other walking hazards in 1 
rift does not constitute a defense. Where a standard prescril 
ertain protective measures to eliminate hazards, a cautious si 
f mind cannot be substituted for those measures. 

The operator's favorable injury record of falling incideni 
n the haulage drifts is commendable, but again is no defense, 
ears instead upon the-severity of the violation. 

The Secretary’s citation classifies the violation as "sigi 
ant and substantial" under section 104(d) of the Act. In Cem< 
ivision. National Gypsum Company , 3 FMSHRC 822 (1981) , the Coi 
■ission defined such a violation as where "... there exists a 
easonable likelihood that the hazard contributed to will resu 
n an injury or illness of a reasonably serious nature." Alth< 

am cat-i sf iprl hv fhp pvi Hpnnp t-ha t-hp ffll lira hpT’.ard r-nn .rib’ 



The violation cannot f therefore, qualify as significant and sub¬ 
stantial. 

The Secretary proposes a penalty sum of $91.00 for this 
citation. The parties have stipulated, however, that should th( 
violation be found non-significant and substantial, the appro¬ 
priate penalty would be $20.00. 

The record contains evidentiary facts or stipulations re¬ 
garding the six elements to be considered under section 110 (i) < 
the Act in assessing penalties. These need not be detailed her< 
It is enough to say that nothing in the record shows the stipu¬ 
lated amount is inappropriate. A civil penalty of $20.00 will 
therefore be assessed. 

WEST 85-97-RM, Citation No. 2358525 

This citation nearly duplicates that discussed immediately 
above. Inspector Jake DeHerrera issued it on March 21, 1985, f< 
another opening in haulage drift flume boards. This, too, was < 
alleged violation of 30 C.F.R. § 57.11-12. 

The evidence shows that this opening measured 14 inches de< 
by 31 inches long and up to 5 inches wide. The only significan J 
difference between the circumstances here and those in the prev: 
citation may be summarized as follows: the opening is not at o: 
near a railway switch; the opening had a cover, but it had been 
lodged and was leaning against the rib, rather than being in pl< 
the longest dimension of the opening ran the length of the flunx 
boards, rather than across them; and the foot traffic could be < 
pected to be less, consisting primarily of six electricians hea< 
quartered in a nearby shop area. 

In terms of the existence of a violation, none of these di. 
ences would alter the result reached for the earlier citation, 
defenses are essentially the same {except for those relating ex' 
clusively to switch openings), and are insufficient for the rea: 
discussed in connection with that citation. 

If anything, the circumstances here are slightly more favo: 
to the Secretary. This is so because the opening had previousl' 
been covered. 

Nevertheless, this violation does not rise to the "signify 
and substantial" level. The credible evidence shows that while 


On March 21, 1905, Inspector Elmer Nichols, acting on beha 
f the Secretary, issued a citation charging that Climax was in 
iolation of the mandatory safety standard published at 30 C.F. 

57.3-22. 4/ That standard provides: 

Miners shall examine and test the back, 
face, and rib of their working places 
at the beginning of each shift and fre¬ 
quently thereafter. Supervisors shall 
examine the ground conditions during 
daily visits to insure that proper 
testing and ground control practices 
are being followed. Loose ground shall 
be taken down or adequately supported 
before any other work is done. Ground 
conditions along haulageways and travel- 
ways shall be examined periodically 
and scaled or supported as necessary. 

The alleged violation took place in one of the fingers ris 
rom a slusher drift. {See joint exhibits 4 and 5.) The finger 
'as not in use at the time. A concrete safety plug had been in 
ilace at the upper end. On the day prior to the inspection, mi 
iad set and shot one round of explosives in the plug, bringing 
if it down. Their purpose was to remove the plug in order to b 
.he finger back into production. Miners were continuing the re 
ioval work when the inspector arrived at about 10:00 a.m. on th 
lorning of his inspection. These background facts were not in 1 
>ute. 


According to Inspector Nichols, when he and Inspector DeHe 
irrived at the base of the finger, a miner, Kelly Kramp, had ju 
icended a set of ladders after having drilled the face of the f 
>reparatory to setting a second round of charges. 

At about that time a "handful' 1 of small bits of rock dribb 
lown from somewhere, convincing him that the finger was beginni 
:o "work." He then noticed a piece of concrete in the face whi 
ippeared to him "quite loose." He described it as about the si 
i basketball, and estimated its weight at between 50 to 60 poun 



He was immediately concerned that the rock could come down. 
)eHerrera and he left very briefly and went to a nearby lunch¬ 
room where he wrote out the citation for violation of 30 C.F.R. 
b7.3-22. He advised that Kramp and the other miner in the crew, 
Hck Doran, should not go back up to load holes until the offenc 
siece of cement was barred down. 

The inspector explained that because of the location of the 
Loose cement he was not concerned that it would fall directly or 
the miner or the ladder. Rather, he testified, it would likely 
fall on the 4 by 4 wooden brace upon which the upper ladder rest 
Phis, in turn, would cause the miner and his equipment to fall t 
the concrete base of the finger. 

Inspector Nichols maintained that when he returned from the 
slusher drift (or dash) at about 10:10 a.m. the piece of concret 
ad been brought down. He made it clear that the single piece c 
concrete (a part of the plug which did not come down in the oric 
olasting of the plug) was the only part of the face which he dec 
a hazard. 

Mr. Kelly Kramp was called as a witness by both the Secrete 
and Climax. His assessment of the stability of the piece of cor 
differed markedly from the inspector's. Kramp testified that wt 
ne reached the finger on the morning in question he first checks 
or misfires from the previous round. He then barred down unti^ 
A/as certain any loose material had been removed. Then, he test: 
ie proceeded to drill for the second round. Kramp agreed that 1 
* nspectors appeared just after he had completed the drilling. I 
lenied that he had seen any materials fall while the inspector \ 
here, but conceded that the "handful" could have fallen and esc 
iis notice. He did acknowledge that some dribbling of "fines" c 
"sands" had occurred earlier when he was drilling. This he ins: 
was common when drilling a safety plug after a first round had 1 
ired. In this case he suggested it was caused by movement in i 
inger attributable to a combination of drill water, drill vibri 
and drill air. He believed that most of it was small bits of mi 
loosened by the first blast which had come to rest on a narrow 
bench he had created just below the face to facilitate preparat: 
or the setting of the first charge. 

All in all, Kramp was certain that although dribbling of 
materials could sometimes presage a major movement in muck or o: 
in a finger, what he saw on March 21 was not of that sort. Rat) 
t was no more than what was to be anticipated from a stable fa< 


of concrete was partly supported by the concrete forming 
or ribs of the finger itself. 

Ken Johnston, the Climax safety inspector who accompa- 
federal inspectors, testified briefly for the operator, 
with Kramp's assessment. He could see nothing indi- 
at the piece of concrete was loose or unstable. He also 
that the few "pebbles" coming down seemed "inconsequential." 

Secretary presented no evidence tending to show that 
iled to bar down at the beginning of the shift. The 
did suggest at one point that there had been a failure 
ie and test "frequently thereafter." There is no evi- 
•wever, to support that assertion. Similarly, Inspector 
cknowledged that there was no question of supervisory 
on in performing daily visits. Thus, the only relevant 
.he standard is that which declares: 

Loose ground shall be taken down 
or adequately supported before any 
work is done. 

parties' versions of the facts are not greatly divergent. 

.ion of violation actually turns on the validity of their 
. * opinions. Whose judgment. Inspector Nichols's or Mr. 
is entitled to acceptance? One claims the cement appeared 
ie other insisted it was not. That determination is diffi- 
use both men are highly experienced hardrock miners, well- 
. to make such judgments. 

ng weighed the matter, I conclude that the Secretary has 
> carry his ultimate burden of proof. I reach this Con¬ 
or several reasons. Although Inspector Nichols had great 
ty with work in raises, he had no prior specific experi- 
, the reopening of fingers which had been safety-plugged 

r, Kramp, by contrast, had 10 years of experience working 

s, five of which involved removing safety plugs. Beyond 

! inspector reached his judgment after seeing the allegedly 
:ce of concrete briefly and from a distance. Kramp not 
;ed at it at close range, but ultimately barred it down, 
the fact that it took two miners, Kramp and Doran, at 
r e minutes to bar down the relatively small piece of cement 
show that it was stable. None of this would be persuasive, 

t, if the truth of Kramp's testimony were somehow suspect, 
egard, I note that at the time of the hearing Kramp had not 


This citation concerns the ladder arrangement used by Mr. 
Kramp to reach the concrete plug in the finger discussed in the 
previous citation. Inspector Nichols observed that miners had 
used two six-foot folding stepladders. These ladders remained 
in the closed or folded position. Mr. Kramp had leaned them 
against the concrete side of the finger, which rose from the 
floor at a 45-degree angle. The feet of the rear legs of the 
lower ladder rested on the floor. The feet of the upper ladder 
were spaced 46 inches above the top step of the lower ladder. 
They rested on a 4 by 4 inch wooden brace. Neither ladder was 
fastened to the finger by any means. (See sketch, government 
exhibit 8.) 

Inspector Nichols believed this arrangement violated the 
standard published at 30 C.F.R. § 57.11-1. 5/ That standard 
provides: 


Safe means of access shall be 
provided and maintained to all 
working places. 

In his testimony, Nichols expressed a number of concerns al 
the safety of the ladders. Chief among these were the following 
that the ladders were designed to be self-standing, not to be 
leaned; that unsecured, the ladders were unstable and, under lo. 
could slip to one side or the other, causing a climbing miner ti 
that the top step of the lower ladder was cracked? and that the 
46-inch gap between ladders, where no steps were provided, crea 
a separate and significant hazard. 

He also maintained that the necessity for Mr. Kranip to car 
a 125-pound drill up the ladder increased the overall hazards, 
proper practice, the inspector claimed, was to use a single "mi 
ladder" to reach the workplace. He contended that the folded s 
ladder, resting on its back legs alone, was inherently less sta! 
than the miner's ladder. This was so, he testified, because th 
steps at 12-inch intervals between the heavy side rails of the 
single ladder lent those rails more rigidity than the slender b 
legs of the stepladder. Only the front legs of the stepladder 1 
meant to bear the weight of a climber, while the back legs were 
signed merely to support the ladder itself. 


5/ Now re-codified as 30 C.F.R. § 57.11001. 




aaers. unis, ne saia, gave the stepJ.aaciers a superior rooting 
en the ladder had to be leaned at a 45-degree angle, and allow* 
e climber more toe space because of the offset provided by the 
ar legs. He further insisted that the top step was sound when 
ascended the ladder; it cracked, he said, when he dropped the 
ill leg on it as he started to descend. 

The Climax safety manager, Mr. Larkin, testified that he coi 
e no problem with the ladder arrangement. 

Counsel for Climax points out that since the standard pre- 
ribes no specific measures to achieve "safe access," safe com- 
iance must be gauged by whether the access used by the company 
uld inspire corrective action in a ”... reasonably prudent peri 
iliar with the factual circumstances surrounding the allegedly 
zardous condition, including any facts peculiar to the mining 
dustry....” Alabama By-Products Corporation , 4 FMSIIRC 2128, 2 . 
ecember, 1982). 

The test is the correct one. I must conclude, however, tha ; 
reasonably prudent person confronted with the ladder arrange- 
nt used by Climax would judge it unsafe. I do not reach this 
nclusion based upon the inspector's concerns about the inheren 
sign differences between folding stepladders and miners' ladde: 
e inspector’s testimony in that regard was weakened by his ad- 
ssion that had the safety of the lower ladder been the only is; 

would have found it satisfactory except for the broken top st* 
r. 307-308, 321, 324.) 

The hazard revealed by the evidence was the use of the two 
dders with a 46-inch gap between the two. Mr. Kramp maintained 
at he could easily and safely climb the lower ladder with a 
5-pound jackleg drill over his shoulder, sling the drill off h 
oulder and onto the 4 by 4 brace supporting the second ladder, 
d then somehow pull himself up onto the brace where he would 
and to drill. This testimony is simply not credible. One way 
another, he had to climb the last 46 inches of a 4 5-degree co 
ete wall without steps and without ladder rails to grasp to 
lance himself. The manuever would be hazardous without a heav 
ill being carried. With the drill, it was even more dangerous 
cause of the gap between the upper and lower ladders, the stan 
s clearly violated. 


The parties have stipulated that for those violations which 
ire found to exist, and which are also found to be "significant 
ind substantial," the civil penalties proposed by the Secretary 
appropriate and should be imposed. The stipulation appears reas 
able. Consequently, a civil penalty of $98.00 will be assessed. 

CONCLUSIONS OF LAW 


Based upon the entire record herein, and in accordance with 
the determinations of fact contained in the narrative portions c 
this decision, the following conclusions of law are made: 

(1) The Commission has jurisdiction to decide this con¬ 
solidated matter. 

(2) Climax violated the mandatory safety standard publishe 
at 30 C.F.R. § 57.11-12 as alleged in citation number 2358524. 

(3) The violation was not "significant and substantial” 
within the meaning of the Act. 

(4) The reasonable and appropriate penalty for the violati 
is $20.00. 

(5) Climax violated the mandatory safety standard publishe 
at 30 C.F.R. § 57.11-12 as alleged in citation number 2358525. 

(6) The violation was not "significant and substantial" 
within the meaning of the Act. 

(7) The reasonable and appropriate penalty for the violati 
s $20.00. 

(8) Climax did not violate the mandatory safety standard 
published at 30 C.F.R. § 57.3-22 as alleged in citation number 
2356413. 

(9) Climax violated the mandatory safety standard publishe 
at 30 C.F.R. § 57.11-1 as alleged in citation number 2356414. 

(10) The violation was "significant and substantial" with: 
the meaning of the Act. 

(11) The reasonable and appropriate penalty for the violal 
is $98.00. 


u LO pay total civil penalties ot 5138.00 to the Secretary 
30 days of the date of this decision. 




f* John A. Carlson 
Administrative Law Judge 


bution: 

d W. Manning, Esq., Climax Molybdenum Company, One Greenwich 
Greenwich, Connecticut 06836-1700 (Certified Mail) 

J. Lesnick, Esq., Office of the Solicitor, U.S. Department 
or, 1585 Federal Building, 1961 Stout Street, Denver, Colorado 
(Certified Mail) 



